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TAB 1

Court File No.: 16-CV-545118-00CP
ONTARIO
SUPERIOR COURT OF JUSTICE
B E T W E E N:
ALEX M. BODNARCHUK
Plaintiff
– and –
GUESTLOGIX INC., BRETT PROUD AND PATRICK LEUNG
Defendants
Proceeding under the Class Proceedings Act, 1992
NOTICE OF MOTION
(Motion in writing for certification pursuant to the Class Proceedings Act, 1992 for
settlement purposes only, and to set a date for the settlement approval motion
Returnable June 16, 2020)
THE PLAINTIFF will make a motion in writing to the Honourable Justice Paul M.
Perell, returnable June 16, 2020, at the courthouse located at Osgoode Hall, 130 Queen
Street West, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The Motion is to be heard in writing
under subrule 37.12.1(1) because it is on consent.
THE MOTION IS FOR:
1.

A declaration that for the purposes of the order obtained on this motion, the

definitions set out in the settlement agreement between the Plaintiff and the Defendants

(the “Agreement”), as filed with this motion, apply to and are incorporated into the
resulting order;
2.

An order:
(a)

granting the Plaintiff leave of the Court, pursuant to s. 138.8(1) of the
Securities Act, R.S.O. 1990, c. S.5 (the “OSA”), on consent and for
settlement purposes only, to commence an action under s. 138.3 of the
OSA and, if necessary, under the concordant provisions of the other
provincial securities statutes (the “Equivalent Securities Acts”) as against
Guestlogix Inc. (“Guestlogix”), Brett Proud, and Patrick Leung
(Defendants Proud and Leung collectively referred to as the “Individual
Defendants”);

(b)

certifying this action (the “Action”) as a class proceeding, pursuant to ss. 2
and 5 of the Class Proceedings Act, 1992, S.O. 1992, c. 6 (the “CPA”) as
against the Defendants, and for settlement purposes only;

(c)

defining the “Class Period” as the period from June 8, 2015 to November
12, 2015, both dates inclusive;

(d)

defining “Class” and “Class Members” as all persons and entities, other
than Excluded Persons, who acquired Guestlogix’s securities in the period
between June 8, 2015 to and including November 12, 2015, and who held
some or all of those securities at the close of trading on November 12,
2015;

(e)

appointing Alex M. Bodnarchuk as the representative plaintiff for the
Class;
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(f)

declaring that the certified cause of action against the Defendants is a
claim under s. 138.3 of the OSA and the Equivalent Securities Acts;

(g)

appointing Spark LLP (“Class Counsel”) to manage the Escrow Account in
accordance with the terms of the Agreement;

(h)

declaring that the two common issues for purposes of settlement are:
i. Did Guestlogix’s Class Period disclosure documents contain a
misrepresentation within the meaning of the OSA?; and
ii. Did the statements released on November 12, 2015 correct the
previously released impugned documents containing alleged
misrepresentations within the meaning of the OSA?

(i)

approving the form and content of the proposed Opt-Out Form and the
proposed Long-Form and Short-Form Notice of Certification and
Settlement Approval Hearing (collectively, the “Notices”);

(j)

approving the proposed method of dissemination (“Plan of Notice”) of
the proposed Notices and Opt-Out Form;

(k)

declaring that any persons who wish to exclude themselves from the
Action must do so by submitting to Class Counsel an approved Opt-Out
Form, together with the information required by the approved Opt-Out
Form, received by email on or before August 5, 2020 (the “Opt-Out
Deadline”);

(l)

declaring that any persons who validly exclude themselves from this
Action, in accordance with this order, are not bound by the results in the
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Action or the Agreement and shall no longer participate or have the
opportunity in the future to participate in the Action or the Agreement;
(m)

declaring that any persons who are Class Members and who do not
validly exclude themselves from the Action in accordance with the Order,
on or prior to the Opt-Out Deadline, will be bound by the Agreement
and may not exclude themselves from the Action in the future without
leave of the Court;

(n)

declaring that, within seven (7) days after the Opt-Out Deadline, Class
Counsel shall report to the Court and provide counsel for the Defendants
with a report containing the names of each person who has validly and
timely opted out of the Action, the reason for the opt-out (if known), and
a summary of the information delivered by such persons;

(o)

declaring that the hearing of the representative plaintiff’s motion for
settlement approval and approval of Class Counsel fees (the “Approval
Motion”) shall take place on August 13, 2020 via video-conferencing
methods such as Zoom or by conference call, as directed by this Court;

(p)

declaring that Class Members who wish to file with the Court an
objection to or comment on the proposed settlement or the request for
approval of Class Counsel fees, shall email a statement to Class Counsel
at the address indicated in the approved Notices no later than August 5,
2020;

(q)

declaring that only Class Members who email a statement indicating an
objection to or comment on the proposed settlement or the request for
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approval of Class Counsel fees may participate in the hearing of the
Approval Motion;
(r)

declaring that the costs relating to the implementation of this order,
including the costs associated with the publication of the Notices and any
costs related to the administration of Opt-Out Forms, shall be paid by
Class Counsel out of the settlement proceeds as such costs are incurred
and such costs shall be Non-Refundable Expenses, as defined in the
Settlement Agreement;

(s)

that the Parties and Contributing Parties may apply to the Court for
directions in respect of the implementation of the requested order or of
the hearing of the Approval Motion, if necessary;

(t)

that the Court’s order shall be set aside, declared null and void, and be of
no force and effect on a subsequent motion made by any party on notice
to the other parties in the event that the Agreement is terminated in
accordance with its terms; and

(u)

such further and other relief as counsel may advise and this Honourable
Court may deem just.

THE GROUNDS FOR THE MOTION ARE:
1.

The Plaintiff and the Defendants have reached a proposed settlement of the

Action, as memorialized in the Agreement, following extensive, arm’s length negotiations;
2.

The Defendants have consented to leave to commence an action under s. 138.3

of the OSA pursuant to s. 138.8 of the OSA and to certification of this Action as a class
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proceeding under ss. 2, 5, 6 and 29 of the CPA on the terms set out in the Agreement,
including that their consent is granted solely for settlement purposes;
3.

The criteria set forth in s. 138.8 of the OSA are satisfied for settlement purposes

only. In particular:
(a)

The Action is being brought in good faith; and

(b)

There is a reasonable possibility that the Action will be resolved at trial in
favour of the Plaintiff.

4.

The criteria set forth in s. 5(1) of the CPA are satisfied for settlement purposes

only. In particular:
(a)

the pleadings disclose a cause of action against Guestlogix and the
Individual Defendants;

(b)

there exists an identifiable Class;

(c)

the claims of the Class Members raise common issues;

(d)

a class proceeding is the preferable procedure for resolution of the
common issues; and

(e)

the proposed representative plaintiff:
i. will fairly and adequately represent the interests of the Class;
ii. has a plan that sets out a workable method for the advancement
of the proceeding on behalf of the Class, including the provision of
notice to Class Members; and
iii. does not have an interest in conflict with the interests of the other
Class Members.

4814-5568-5310, v. 4

5.

The Agreement provides that the Notices will be published and disseminated to

Class Members at least forty-five (45) days before the date of the Approval Motion to
advise Class Members of, amongst other things, the date of the hearing of the Approval
Motion;
6.

The Defendants have approved the form and content of the proposed Notices;

7.

The proposed Notices advise Class Members of:
(a)

the existence of the Agreement, its salient terms, and the date of the
hearing of the Approval Motion;

(b)

the right to attend the hearing of the Approval Motion (by
videoconference or conference call, as the case may be);

(c)

the granting of leave to proceed and certification of the Action on behalf
of Class Members for settlement purposes only;

(d)

their right to object to the terms of the Agreement;

(e)

their right to opt-out of the Action and the consequences of opting-out;
and

(f)
8.

their right to object to Class counsel’s proposed fee request.

Class Counsel will administer any opt-outs and objections to the proposed

settlement;
9.

Part XXIII.1 of the OSA, including subsections 138.3 and 138.8;

10.

Sections 2, 5, 6, 8, 9, 12, 17, 19, 20, 21 and 29 of the CPA;
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11.

Rules 1.04(1), 2.01(1), 3.02 and 37 of the Rules of Civil Procedure, R.R.O. 1990,

Reg. 194; and
12.

Such further and other grounds as counsel may advise and this Honourable Court

may permit.
THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing
of the motion:
1. The affidavit of Sarah Petersen, sworn June 10, 2020;
2. The affidavit of Alex M. Bodnarchuk, sworn June 9, 2020; and
3. Such further and other evidence as counsel may advise and this Honourable
Court may permit

June 10, 2020
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Lawyer for the Plaintiff
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TO:

OSLER, HOSKIN & HARCOURT LLP
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AND TO:

BABIN BESSNER SPRY LLP
185 Frederick St., Suite 101
Toronto, ON. M5A 4L4
Fax: (416) 637-3243
Ellen Bessner (LSO#: 29386L)
Tel: (416) 408-3999
ebessner@babinbessnerspry.com
Lawyer for the Defendant, Patrick Leung
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BRETT PROUD et al.
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ONTARIO
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NOTICE OF MOTION
(Motion in writing for certification pursuant to the Class
Proceedings Act, 1992 for settlement purposes only, and to set
a date for the settlement approval motion,
returnable June 16, 2020)
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TAB 2

Court File No.: I 6-CV-5451 18-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN :

ALEX M. BODNARCHUK
Plaintiff
-and-

GUESTLOGIX INC., BRETT PROUD and PATRICK LEUNG
Defendants

Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF SARAH PETERSEN
(sworn June 12, 2020)

I, SARAH PETERSEN , of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

I.

I am a lawyer at the law firm of Spark LLP, counsel for the plaintiff in this

proposed class proceeding (the "Action").
2.

I have knowledge of the matters to which I hereinafter depose. Where that

knowledge is based on information that I have obtained others, I have so indicated the
source and I bel ieve that information to be true.
3.

I make this affidavit in support of a motion for, among other things, an order:
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(a)

granting the plaintiff leave pursuant to section 138.8( I) of the Securities

Act, R.S.O . 1990, c. S.5 (the "OSA"), on consent and for settlement
purposes only, to commence an action under s. 138.3 of the OSA, and if
necessary, under the concordant provisions of the other Provincial
securities statues (the "Equivalent Securities Acts") as against the
defendants, GuestLogix Inc. ("GuestLogix"), Brett Proud and Patrick
Leung (the "Individual Defendants");
(b)

certifying this Action as a class proceeding pursuant to sections 2 and 5 of
the Class Proceedings Act, 1992 , S.O. 1992 (the "CPA") as against the
defendants on consent and for settlement purposes only;

(c)

appointing Alex M. Bodnarchuk ("Bodnarchuk") as the representative
plaintiff for the Action ;

(d)

approving the form , content, and method of dissemination of the
proposed Long-Form and Short Form Notices of Certification and
Settlement Approval Hearing (collectively, the "Notices");

(e)

approving the form , content, and method of d issemination of the
proposed form to enable class members to opt-out of the certified class
(the "Opt-Out Form ");

(f)

appointing Spark LLP ("Class Counsel") to manage the Escrow Account,
in accordance with the proposed settlement agreement reached between
the parties (the "Agreement") ; and

(g)

setting the hearing date for the motion for settlement approval and
approval of Class Counsel's fees (the "Approval Motion") .
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DEFINED TERMS

4.

Unless otherwise defined herein or the context otherwise indicates, capitalized

terms used in this affidavit have the definitions given to them in the Agreement, a true
copy of which is attached hereto as Exhibit "A".
NATURE OF THE ACTION AND PROCEDURAL HISTORY

5.

On January 25, 2016, the Action was commenced by issuance of a statement of

claim. The Action is a proposed securities class action brought by and on behalf acquirers
of Guestlogix's securities during the Class Period (as defined below). The statement of
claim has been amended multiple times. Attached as Exhibit "B" is the Second Fresh as
Amended Statement of Claim, amended April 23, 2019 (the "Claim").
6.

Guestlogix was a publicly traded airline technology company, the shares of which

were listed on the Toronto Stock Exchange ("TSX").
7.

On February 9, 2016, Guestlogix applied for and received an order for

protection pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c.C-36
("CCAA"), from the Ontario Superior Court of Justice, Commercial List.
8.

On March 18, 2016, Guestlogix's securities were delisted from the TSX at the

close of business.
9.

By way of Order dated September 12, 2016 (the "CCAA Order"), Justice

Morawetz sanctioned a Plan of Compromise, dated July 29, 2016 ( the "Plan of
Compromise"). Pursuant to the Plan of Compromise and CCAA Order, "Equity Claims"
and "Director/ Officer Claims" were to be released, effective on the date of the CCAA
Order, with the exception of "Unaffected Claims", amongst which are "Insured Claims",
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all terms being defined in the Plan of Compromise. Attached hereto and marked as
Exhibits "C'' and " D " are the Plan of Compromise and CCAA Order, respectively.
I 0.

The Claim alleges that during the Class Period, the defendants made or

authorized the making of misrepresentations and/ or omissions of material fact relating
to: (i) credit facilities that GuestLogix entered into; and (ii) financial covenants contained
in those credit facilities. It is further alleged that on November 12, 2015, the defendants
publicly corrected the misrepresentations and the putative Class Members (as defined
below) suffered damages.
I I.

The defendants have denied all liability.

12.

In August 2017, Bodnarchuk served a motion record seeking leave to commence

an action for statutory secondary market misrepresentation pursuant to section 138.8 of
the OSA ("Leave to Proceed").
13.

I am advised by my colleague, Jacqueline Horvat, that following a mediation held

in June 2018 before Clifford Lax, and following ongoing arm 's-length negotiations, the
parties have now reached a proposed settlement to resolve the entire Action, as
memorialized in the Agreement.
14.

Under the Agreement, the defendants will pay or cause to be paid the all-i nclusive

sum of CAD $1,275 ,000 for the benefit of the proposed Class. In return , Bodnarchuk
and the proposed Class (excluding people who may choose to opt-out of the Action) will
provide a release to the defendants.
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LEAVE TO PROCEED FOR SETTLEMENT PURPOSES
15.

Pursuant to the Agreement, and for settlement purposes only, the defendants'

consent to the granting of Leave to Proceed.
16.

On April I 0, 2017, Bodnarchuk swore an affidavit which was included in his

original motion record in support of Leave to Proceed. Bodnarchuk affirmed that he
brought the Action against the defendants in good faith.
17.

Bodnarchuk further affirmed that he joined the Action (which was initially

commenced by a different plaintiff) in order to recover the losses incurred by him and
the other Class Members, to ensure that the defendants were held accountable for their
alleged behaviour, and to send a message to other companies that they too will be held
accountable for any misrepresentations made to investors in their financial documents.

CERTIFICATION OF THE ACTION FOR SETTLEMENT PURPOSES
Identifiable Class and Adequate Representative Plaintiff

18.

Pursuant to the Agreement, and for the purposes of certification for settlement

purposes, the "Class" and "Class Members" are defined as all persons, other than
Excluded Persons, who acquired Guestlogix's securities during the Class Period and who
held some or all of those securities at the close of trading on November 12, 2015.
19.

"Excluded Persons" are defined as GuestLogix's subsidiaries, affiliates, officers,

directors, senior employees, and their respective legal representatives, heirs,
predecessors, successors and assigns, as well as any member of the Individual
Defendants' immediate families, and any entity in which any of the foregoing has or had
any legal or de facto controlling interest during the Class Period.

4835-6994-2462 , V. 3

6
20.

The "Class Period " is defined as the period from June 8, 2015 to and including

November 12, 2015.
21 .

Class Counsel are unable to determine precisely how many Class Members there

are, as Guestlogix's securities were widely and actively traded and have been de-listed
for over four years. However, I believe that there are likely to be hundreds, if not
thousands of Class Members.
Bodnarchuk is a member of the proposed Class. He purchased 2,000 Guestlogix

22.

common shares during the proposed Class Period and continued to hold them until after
November 12, 2015.
23 .

Bodnarchuk has sworn an affidavit attesting that he believes he would fairly and

adequately represent the interests of the Class and does not to his knowledge have, on
the common issues for the Class , any interest in conflict with the interests of other Class
Members.
Common Issues

24.

The parties have agreed that, for the purposes of certification for settlement

purposes, there are two common issues raised in the pleadings:
(a)

Did Guestlogix's Class Period disclosure documents contain a
misrepresentation within the meaning of the OSA?; and

(b)

Did the November I 2, 20 I 5 statement correct the previously released
impugned documents containing alleged misrepresentations within the
meaning of the OSA?
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25.

These issues are at the core of all Class Members' claims as asserted in the Claim

and their resolution would substantially advance the Class's claims on any of the rights of
action asserted.

Preferable Procedure

26.

Securities cases, such as this one, are complicated , risky and expensive to pursue.

Their prosecution frequently requires the assistance of numerous experts. The
complexity of this particular Action was further exacerbated by Guestlogix's insolvency
immediately following the Class Period.
27.

In this Action, the Plaintiff tendered an expert accounting report from Andrew M.

Mintzer of Hemming Morse, LLP, and the Defendants tendered two reports from
investment banking expert Rahul Suri of Clariti Advisors Inc. and economics expert
Robert Patton of NERA Economic Consulting, Inc., respectively.
28.

Additionally, the investigation and documentary review has been extensive and

time-consuming. Given the technical nature of the claim of misrepresentation regarding
credit facilities and financial covenants related thereto, I anticipate that additional
documentary and expert evidence would have been necessary leading up to the trial of
the common issues.
29.

Given the nature of the claims and the need for extensive expert and

documentary evidence, it would be cost-prohibitive for all but the largest investors to
pursue their claims individually. There would be no judicial efficiency in requiring the
same issues to be litigated multiple times.
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30.

Class Counsel estimates that the value of the time and of disbursements incurred

in litigating this matter on behalf of the Plaintiff through a trial of the common issues
would likely have exceeded $2 million, depending on whether appeals were pursued and
depending also on interlocutory issues and the scope of documentary and oral discovery.
3 I.

For the majority of putative Class Members, individual damage claims are likely to

be relatively small. In our opinion, the costs of pursing this action on an individual basis
would be prohibitive and uneconomical for most, if not all, Class Members, thereby
reducing access to justice and insulating the Defendants from these claims.
32.

I understand that Bodnarchuk weighed his individual economic circumstances in

deciding whether to pursue his rights against the defendants under the CPA.
Bodnarchuk's total personal investment in Guestlogix was less than $1,000. It would not
have been economically feasible for him to pursue this action individually.
33 .

If each putative Class Member had to commence his or her own action to

recover their losses and had the means and inclination to do so, I believe the resulting
multiplicity of proceedings would place a significant burden on judicial resources. If, in
fact, some subset of Class Members were willing to pursue their legal rights in the
absence of a class proceeding, the judicial involvement in those proceedings could be
substantially greater than the time required to manage this litigation.
34.

A single determination of the legal issues in this case eliminates the prospect of a

multiplicity of proceedings , which the CPA was designed to prevent.
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35.

The ability of securities regulators to protect and compensate investors is limited

by regulatory resource, which may be inadequate to achieve optimal deterrence of
market abuses.
36.

A plaintiff's ability to access the courts to prosecute claims against alleged

violators of securities laws thus becomes an important means of enhancing investor
protection and restoring investor confidence, while creating an incentive for public
corporations to take precautions that will protect market integrity.

Litigation Plan

37.

The litigation plan now proposed for the Action takes the form of the Agreement

and several ancillary documents to be approved by the Court. The ancillary documents
include:
(a)

the proposed short- and long-form Notices, attached as Exhibits "E" and
"F" respectively;
the proposed plan of dissemination of the Notices ("Plan of Notice"),

(b)

attached as Exhibit "G"; and
the proposed Opt-Out Form, attached as Exhibit "H" .

(c)
38.

The Plan of Notice provides that Class Counsel will:
publish the short-form Notice in at least ¼ page size in the business/legal

(a)

section of the National Post;
(b)

disseminate the short-form Notice by press release;

(c)

post the long-form Notice on its website; and
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(d)

disseminate the long form Notice by email to any potential Class Member
who has contacted Class Counsel and for whom Class Counsel has an
email address.

39.

Pursuant to the Agreement, the costs of distributing the Notices shall be paid

from the Settlement Amount.
40.

Class Counsel will also make a phone number and email address available to the

public that will enable Class Members to contact Class Counsel with questions and
concerns.
41 .

In Class Counsel's experience, providing the Notices in the manner specified in

the Plan of Notice as set out above should cause the Notices to come to the attention of
a substantial portion of the Class.
42.

I believe the manner of dissemination of the Notices strikes a fair balance

between striving to inform as many Class Members as possible of the certification of the
Action and their right to opt-out, and attempting to minimize the costs associated with
dissemination of the Notices and maximize the recovery for each Class Member.
43.

Class Counsel proposes acting as the administrator for the Notices, opt-outs and

objections. I believe Class Counsel will be able to efficiently, economically and reliably
cause the Notices to be published in accordance with the Plan of Notice. I further believe
Class Counsel will be able to provide meaningful feedback on the distribution and reach
of the Notices, should it be required.
44.

I believe that Class Counsel is a suitable appointee to act as the administrator for

the Notices, opt-outs and objections.
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45 .

On a subsequent motion for the Court's approval of the Agreement, Class

Counsel will also seek to be appointed as the claims administrator for the Class.
Attached as Exhibit "I" is a copy of the proposed Plan of Allocation prepared by Class
Counsel.
46.

The proposed Opt-Out Form allows Class Members who wish to be excluded

from the Agreement to do so by completing it. The Opt-Out Form will be available on
Class Counsel 's website, and is also available to anyone who requests it. The Opt-Out
Form is simple and should be readily understood. It is attached as Exhibit "H ". The OptOut Deadline is August 5, 2020 for Class Members to exercise their option to opt-out of
the Action.
47.

I swear this affidavit in support of the motion seeking an order, among other

things, granting Bodnarchuk leave to proceed pursuant to section 138.8( I) of the OSA
and certifying this Action as a class proceeding for settlement purposes only, approving
the form , content, and method of dissemination of the notices of certification and of a
pending settlement approval hearing, and for no other or improper purpose.

SWORN BEFORE ME
at the City of Toronto,
·
ho.....,,_n\-LJ
of On ano

"JEFF ROSEKAT, LSO#43352Q"
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This is Exhibit "A"
“A” referred to in the Affidavit of Sarah Petersen
sworn June 12, 2020
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Commissioner for Taking Affidavits (or as may be)
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SETTLEMENT AGREEMENT
Subject to the approval of the Court as provided herein, the plaintiff and the Defendants agree
that, in consideration of the promises and covenants set forth in this Agreement and upon the
Approval Order becoming a Final Order, this Action will be settled and compromised on the
terms and conditions contained herein.

SECTION I: RECITALS
1.1

WHEREAS:
a. The Plaintiff commenced this Action in Ontario against the Defendants, alleging that
certain disclosure documents released by Guestlogix Inc. ("Guestlogix") contained
misrepresentations within the meaning of the OSA, with said misrepresentations alleged
to have caused Guestlogix's securities to trade at artificially high prices.

b. The Defendants have denied and continue to deny all of the Plaintiff's claims in this Action,
have vigorously denied any wrongdoing or liability of any kind whatsoever, and state that
they would have actively and diligently pursued affirmative defences and other defences
had this Action not been settled .

c.

The Plaintiff, with the benefit of advice from Class Counsel , has concluded that this
Agreement, which resolves finally and completely the Action against all of the Defendants,
is fair, reasonable and in the best interests of the Class based upon an analysis of the facts
and law applicable to the issues in this Action, and taking into account factors including the
burdens, complexities,

risks

and

expense

of continued

litigation,

including

the

determination of damages to the Class, the effect of applicable statutes of limitations, the
effect of recent case law, any potential appeals, and the potential risks to recovery in
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continuing the Action.

d. The Defendants similarly have concluded that this Agreement is desirable in order to
avoid the time, risk and expense of continuing with the litigation, including any potential
appeals, and any other present or future litigation arising out of the facts that gave rise to
this Action, and to resolve finally and completely the pending claims advanced or that
could have been advanced against them in this Action.

e. The Plaintiff and the Defendants, through counsel , have engaged in extensive arm's length
settlement discussions and negotiations in respect of the Action for over a year.

f.

The Plaintiff and the Defendants intend to and hereby do finally resolve the Action and all
the claims that were or could have been asserted in the Action, subject to the approval of
the Court as hereinafter provided, without any admission of liability or wrongdoing
whatsoever by the Defendants.

g. The Plaintiff asserts that he is a suitable representative for the Class and will seek to be
appointed as the representative plaintiff for the certified Class in this Action.

NOW THEREFORE, in consideration of the covenants , agreements and releases set forth
herein and for other good and valuable consideration, the receipt and sufficiency of which is
hereby acknowledged , the Parties agree to the settlement set out herein.
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SECTION 2: DEFINITIONS
2.1

For the purposes of this Agreement, including the Recitals and Schedules hereto:

Action means the action styled Bodnarchuk v. Guestlogix Inc., et al. filed in the Ontario
I.
Superior Court of Justice (Toronto Registry) , Court File. No.: I 6-CV-5451 18-00CP.
Administration Expenses means all fees, disbursements, expenses, costs, taxes and any
2.
other amounts incurred or payable relating to the approval, implementation and administration of
this Agreement, including the costs of publishing and delivering all notices (if any), and any other
expenses approved by the Court which shall all be paid from the Settlement Amount. For greater
certainty, Administration Expenses include the Non-Refundable Expenses but do not include
Class Counsel Fees .
3.
Agreement means the within settlement agreement, including the Recitals and Schedules
hereto.
4.
Approval Motion means a motion to be brought by the Plaintiff, in the Court, for the
Approval Order.
5.

Approval Order means an order made by the Court:
a. approving this Agreement and the proposed distribution of the Settlement
Amount;
b. approving the form of the Second Notice; and
c.

dismissing the Action as against the Defendants with prejudice and without costs,
on the Effective Date;

in a form satisfactory to the Plaintiff and the Defendants, all acting reasonably.
6.
Authorized Claimant means any Class Member who has submitted a properly completed
Claim Form and all required supporting documentation to Class Counsel on or before the Claims
Bar Deadline and, pursuant to the terms of the Agreement, has been approved for compensation
by Class Counsel in accordance with the Plan of Allocation .
7.
Certification and First Notice Motion means a motion to be brought by the Plaintiff, in
the Court, for the Certification and First Notice Order.
8.

Certification and First Notice Order means an order:
a. granting leave of the Court, pursuant to s. 138.8 of the OSA, to commence an
action under s. 138.3 of the OSA for settlement purposes only;
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b. certifying the Action for settlement purposes only;
c.

approving the form , content and method of dissemination of the First Notice;

d. prescribing opt-out procedures; and
e. fixing the date for the Approval Motion
in a form satisfactory to the Plaintiff and the Defendants, all acting reasonably.
9.
Claim Form means the form to be approved by the Court which, when completed and
submitted in a timely manner to Class Counsel, constitutes a Class Member's claim for
compensation pursuant to the Settlement.
I 0.
Claims Bar Deadline means the date by which each Class Member must submit a
completed Claim Form and all required supporting documentation to Class Counsel, which date
shall be set out in the Second Notice and which shall be at least ninety (90) days after the date on
which the Second Notice is published .
I I.
Class or Class Members means all persons, other than Excluded Persons and Opt-Out
Parties , who acquired Guestlogix's securities in the period between June 8, 2015 to and including
November 12, 2015, and who held some or all of those securities at the close of trading on
November 12, 2015 .
12.

Class Counsel means Spark LLP.

13.
Class Counsel Fees means the fees, disbursements, costs , HST and other applicable taxes
or charges of Class Counsel as well as a pro rata share of all interest earned on the Settlement
Amount to the date of payment, as approved by the Court.
14.
Class Period means the period from and including June 8, 2015 to and including
November 12, 2015 .
15.

Common Issues means:

a. Did Guestlogix's Class Period disclosure documents contain a misrepresentation
within the meaning of the OSA?; and
b. Did the statement released on November 12, 2015 correct the previously
released impugned documents containing alleged misrepresentations within the
meaning of the OSA?
16.

Company means Guestlogix.

17.

Contributing Parties means the Defendants and their insurer(s) funding the Settlement, if
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any.
18.
Counsel for the Defendants means collectively, Osler, Hoskin & Harcourt LLP,
Stockwoods LLP and Babin Bessner Spry LLP.
19.

Court means the Ontario Superior Court of Justice.

20.

CPA means the Class Proceeding Act, 1992, S.O . 1992, c. 6, as amended.

21.

Defendants means , collectively, Guestlogix and the Individual Defendants.

22.

Effective Date means the date on which both of the following occur or have occurred:

a. the Settlement Amount has been paid into the Escrow Account; and
b. the Defendants' collective right to terminate the Agreement has expired and the
Approval Order becomes a Final Order.
23.
Eligible Shares means the Shares purchased or otherwise acquired by a Class Member or
Opt-Out Party during the Class Period and still held at the close of trading on November 12,
2015.
Equivalent Securities Acts means , collectively, the Securities Act, R.S.A. 2000, c. S-4, as
24.
amended ; the Securities Act, R.S.B.C. 1996, c 418, as amended ; The Securities Act, C.C.S.M. c.
S50, as amended; the Securities Act, S.N.B. 2004, c. S-5.5 , as amended ; the Securities Act,
R.S.N .L. 1990, c S-13, as amended ; the Securities Act, R.S.N .S. 1989, c. 418, as amended; the
Securities Act, R.S.P.E.I. 1988, c S-3. 1, as amended; the Securities Act, R.S.Q . c V- 1. 1, as
amended; and The Securities Act, 1988, S.S. 1988-89, c. S-42.2, as amended .
Escrow Account means the interest-bearing trust account of Class Counsel or, if directed
25 .
by the Court, an interest-bearing trust account at a Canadian Schedule I bank in Ontario under
the control of a claims administrator appointed by the Court.

26 .
Escrow Settlement Amount means the Settlement Amount plus any interest accruing
thereon after payment of all Non -Refundable Expenses.
Excluded Persons means Guestlogix's subsidiaries, affiliates, officers, directors, senio r
27.
employees, and their respective legal representatives, hei rs, predecessors, successors and assigns,
as well as any member of the Individual Defendants' immediate families, and any entity in which
any of the foregoing has or had any legal or de facto controlling interest during the Class Period.

28.
Final Order means any order of the Court contemplated by this Agreement from which
any right of appeal has been exhausted, expired, or where no appeal lies .
29 .

First Notice means the Long-Form Notice of Certification and Settlement Approval
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Hearing and/ or the Short-Form Notice of Certification and Settlement Approval Hearing.
30.

Guestlogix means Guestlogix Inc.

31 .

Individual Defendants means collectively, Brett Proud and Patrick Leung.

32.
Long-Form Notice of Certification and Settlement Approval Hearing and Short-Form
Notice of Certification and Settlement Approval Hearing mean notice to the Class of:
a. the granting of leave to proceed and certification of the Action as against the
Defendants, for settlement purposes only;
b. the procedure for submitting an Opt-Out Form; and
c. the pendency of the Approval Motion
in a form satisfactory to the Plaintiff and the Defendants, all acting reasonably.
33.
Long-Form Notice of Settlement Approval and Short-Form Notice of Settlement
Approval mean notice to the Class of the Approval Order in a form satisfactory to the Plaintiff
and the Defendants, all acting reasonably.
34.
Non-Refundable Expenses means certain Administration Expenses stipulated in Section
4. 1 of the Agreement to be paid for the Settlement Amount, regardless of whether the
Settlement is approved by the Court or not.
35.

Opt-Out Deadline means August 5, 2020.

36.
Opt-Out Form means the document, as approved by the Court, that if properly
completed and submitted by a Class Member to Class Counsel before the expiry of the Opt-Out
Deadline, excludes that Class Member from the Class, the Action, and participation in the
Settlement, as further explicated in Section I0.2 herein.
37.
Opt-Out Party or Opt-Out Parties means any and all persons who would otherwise be
Class Members and who submit a valid Opt-Out Form to Class Counsel by the Opt-Out
Deadline.
38.
Opt-Out Period means the period up to and including the Opt-Out Deadline, during
which Opt-Out Forms may be submitted by persons who fall within the Class and wish to opt-out
of the Action and the Settlement.
39.

OSA means the Securities Act, R.S.O. 1990, c. S.5 , as amended .

40.

Parties mean the Plaintiff and the Defendants.
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41.

Plaintiff means Alex M. Bodnarchuk.

42.
Plan of Allocation means the distribution plan stipulating the proposed implementation
and administration of the Settlement, which shall be substantially in the form to be approved by
the Court.

Plan of Notice means the plan for disseminating the First Notice and Second Notice to
43.
the Class, in a form satisfactory to the Plaintiff and the Defendants, all acting reasonably.
44.
Referee means Reva Devins, or such other person or persons appointed by the Court to
serve in that capacity.

Released Claims (or Released Claim in the singular) means any and all claims, demands,
45 .
actions, suits, causes of action, whether class, individual or otherwise in nature, whether personal
or subrogated, including assigned claims, existing now or arising in the future, whether known or
unknown, asserted or unasserted, regardless of the legal theory, that were made or could have
been made, arising from the material facts that formed the basis of the Action. Released Claims
include, without limitation, all claims for damages including, but not limited to punitive, aggravated,
statutory and other multiple damages or penalties of any kind, known or unknown, suspected or
unsuspected, actual or contingent, and liquidated or unliquidated, in law, under statute, at
common law or in equity, relating in any way to any conduct anywhere, from the beginning of
time to the date hereof; and remedies of whatever kind or character, known or unknown, that
are now recognized by law or equity or that may be created and recognized in the future by
statute, regulation, judicial decision, or in any other manner, including but not limited to injunctive
and declaratory relief; economic or business losses or disgorgement of revenues or profits and
restitution; and costs, expenses, class administration expenses, and lawyers' fees (including Class
Counsel Fees); and prejudgment and post-judgment interest.
46.
Releasees mean, jointly and severally, individually and collectively, the Defendants and all
of their respective present and former, direct and indirect, parents, subsidiaries, divisions,
affiliates, partners, insurers, reinsurers, and all other persons, partnerships or corporations with
whom any of the former have been, or are now, affiliated, and all of their respective past, present
and future officers, directors, employees, agents, shareholders, attorneys, trustees, servants and
representatives; and the predecessors, successors , purchasers, heirs, executors, administrators
and assigns of each of the foregoing

Releasors mean, jointly and severally, individually and collectively, the Plaintiff, the Class
47.
Members and their respective heirs, executors, trustees, administrators, assigns, attorneys,
representatives, partners, insurers, reinsurers, and their predecessors, successors, heirs,
executors, trustees, administrators and assignees; but, for greater certainty, excludes Opt-Out
Parties.
48.
Second Notice means the Long-Form Notice of Settlement Approval and/or the ShortForm Notice of Settlement Approval.
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49.

Settlement means the settlement provided for in this Agreement.

50.
Settlement Amount means $1,275 ,000 in Canadian currency, inclusive of settlement
administration expenses, if any, distributions, Class Counsel's disbursements and legal fees plus
taxes, and any other costs or expenses otherwise related to the Action .
51.

Shares means common shares of Guestlogix.

52.

TSX means the Toronto Stock Exchange.

SECTION 3: APPROVAL AND NOTICE PROCESS
Best Efforts
3. 1

The Parties shall use their best efforts to effectuate this Settlement and to secure the

Approval Order in a prompt and timely manner.

3.2

Until the Approval Order becomes a Final Order or the termination of this Agreement,

whichever occurs first, the Parties agree to hold in abeyance all steps in the Action, other than the
steps provided for in this Agreement and such other matters required to implement the terms of
this Agreement.

Certification and First Notice Motion
3.3

The Plaintiff will, as soon as is reasonably practicable following the execution of this

Agreement, bring the Certification and First Notice Motion. Subject to the content of the First
Notice and the Certification and First Notice Order being satisfactory to the Defendants, and for
the purpose of this Agreement only, the Defendants will consent to the Certification and First
Notice Order being issued by the Court for the purposes of the Settlement only.

3.4

Upon entry of the Certification and First Notice Order, Class Counsel shall cause the First

Notice to be published in accordance with the Plan of Notice and the directions of the Court.
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Any third-party costs for publishing the First Notice shall be a Non-Refundable Expense.

Approval Motion and Notice
3.5

The Plaintiff will thereafter bring the Approval Motion before the Court in accordance

with the Court's directions. The Defendants will consent to the issuance of the Approval Order,
subject to the content of the Approval Order sought at the Approval Motion being satisfactory to
the Defendants, and for the purposes of the Settlement only.

3.6

Upon entry of the Approval Order, Class Counsel shall cause the Second Notice to be

published and disseminated in accordance with the Plan of Notice as approved by the Court. Any
third-party costs for publishing the Second Notice shall be a Non-Refundable Expense.

Notice of Termination
3.7

If this Agreement is terminated after the First Notice has been published and

disseminated, a notice of the termination will be given to the Class. Class Counsel will cause the
notice of termination, in a form approved by the Court, to be published and disseminated as the
Court directs. Any third-party costs for publishing a notice of termination shall be a NonRefundable Expense.

Report to the Court
3.8

After publication and dissemination of each of the notices required by this Section, Class

Counsel shall file with the Court an affidavit confirming publication and dissemination.

SECTION 4: NON-REFUNDABLE EXPENSES
Payments
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4. 1

Expenses reasonably incurred (if any) for the following purposes shall be Non-Refundable

Expenses, and shall be payable from the Settlement Amount, as and when incurred:

a. the costs incurred in connection with establishing and operating the Escrow
Account;
b. the costs incurred in publishing an distributing the First Notice and the Second
Notice, including the associated professional fees and mailing expenses as may be
applicable;
c.

if the Court appoints a third-party administrator, the costs of that third party in
connection with receiving objections and Opt-Out Forms and reporting to the
Court to a maximum of $5,000 for fees, plus reasonable and documented
disbursements and HST;

d. if necessary, the costs incurred in publishing notice to the Class that the
Agreement has been terminated , including the associated professional fees and
mailing expenses as may be applicable; and
e. if the Court appoints a third-party administrator and thereafter the Agreement is
terminated, the costs reasonable incurred by said administrator for performing the
services required to prepare to implement the Settlement, including any mailing
expenses, to a maximum of CAD $5,000.00, whether or not a claim has been filed
or reviewed, as approved by the Court.

4.2

In the event that this Agreement is terminated, Class Counsel, who will also serve as

claims administrator, shall account to the Court and the Parties for all payments it makes from the
Escrow Account by no later than ten ( I 0) days after the notice of termination has been delivered
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as directed by the Court.

Disputes Concerning Non-Refundable Expenses
4.3

Any dispute concerning the entitlement to or quantum of Non-Refundable Expenses shall

be dealt with by way of a motion to the Court on notice to the Parties. The Contributing Parties
shall have standing in respect of such a motion, should they deem it appropriate to intervene or
otherwise make representations.

SECTION 5: SETTLEMENT BENEFIT
Payment of Settlement Amount
5. 1

Within thirty (30) days after the time to appeal the Approval Order has expired, the

Contributing Parties, or any of them, shall cause the Settlement Amount to be paid to Class
Counsel, who will deposit in into the Escrow Account.

5.2

Neither the Defendants nor the Defendants' insurers shall have any obligation to pay any

amount to the Plaintiff, the Class Members or Class Counsel other than the Settlement Amount
with respect to this Agreement or the Action for any reason whatsoever, including any amount
for damages, interest, legal fees (including Class Counsel Fees), disbursements, taxes of any kind,
costs and expenses relating in any way to the Action, including as described in Sections 3.4 and
3.6, the Released Claims, the Settlement, and Administration Expenses, if any.

5.3

Class Counsel shall provide an accounting to the Court for all payments made from the

Escrow Account by Class Counsel, who will also serve as claims administrator. In the event this
Agreement is terminated, Class Counsel shall deliver an accounting to the Court no later than ten
( I 0) days after the termination.

4843-9995-4111 , V. 3

5.4

Any dispute concerning an entitlement to or quantum of expense incurred in the

publication and dissemination of the First Notice, or subsequently, shall be dealt with by a motion
to the Court on notice to the Parties.

Settlement Amount to be Held in Trust
5.5

Class Counsel shall hold the Settlement Amount in the Escrow Account and shall invest

the Settlement Amount in a liquid money market account or equivalent security with a rating
equivalent to, or better than that of an interest-bearing account in a Canadian Schedule I bank.

5.6

Class Counsel shall maintain the Settlement Amount in the Escrow Account for the benefit

of the Class, as provided for in this Agreement; however, in the event it is appropriate to appoint
a third-party claims administrator and one is appointed by the Court, Class Counsel shall, as
directed by the Court, immediately transfer the full balance of the Settlement Amount to such
claims administrator, who shall maintain the Settlement Amount in the Escrow Account for the
benefit of the Class, as provided for in this Agreement.

5.7

No amount shall be paid out from the Escrow Account by Class Counsel or a Court

appointed claims administrator except in accordance with this Agreement, or in accordance with
an order of the Court obtained on notice to the Parties .

Taxes on Interest
5.8

Except as expressly provided in Sections 5.9 and 5. 10, all taxes payable on any interest

which accrues in relation to the Settlement Amount, shall be solely the Class' responsibility and
shall be paid by Class Counsel (or a claims administrator, as may be appointed by the Court) from
the Escrow Settlement Amount, or by the Class as Class Counsel considers appropriate, and the
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Defendants and their insurers and re-insurers (if any) shall have no liability for any taxes payable
on the interest.

5.9

If Class Counsel returns any portion of the Settlement Amount plus accrued interest to

the Contributing Parties pursuant to the provisions of the Agreement, the taxes payable on the
interest portion of the returned amount shall be the responsibility of the Contributing Parties.

5. 10

The Defendants shall have no responsibility to make any filings relating to the Escrow

Account, to pay tax on any income earned by the Settlement Amount, or to pay any taxes on the
monies in the Escrow Account, unless this Agreement is terminated, in which case any interest
earned on the Settlement Amount in the Escrow Account shall be paid to the Defendants or their
insurers, as may be directed, who, in such case, shall be responsible for the payment of any
applicable taxes on such interest not previously paid by Class Counsel or a Court-appointed
claims administrator.

SECTION 6: NO REVERSION
6.1

Unless this Agreement is terminated as provided herein or otherwise by the Court, the

Contributing Parties shall not, under any circumstances, be entitled to the repayment of any
portion of the Settlement Amount contributed under Section 5. 1 and then only to the extent of
and in accordance with the terms provided herein.
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SECTION 7: DISTRIBUTION OF THE ESCROW SETTLEMENT AMOUNT
7.1

If the Settlement becomes final as contemplated by Section 12, Class Counsel (or the

Court-appointed claims administrator, if one is appointed) shall distribute the Settlement Amount
out of the Escrow Account in accordance with the following priorities:

a.

to pay Class Counsel the Class Counsel Fees approved by the Court;

b. to pay all of the costs and expenses reasonably and actually incurred in connection
with the provision of notices, locating Class Members for the sole purpose of
providing notice to them, soliciting Class Members to submit a Claim Form
(including the notice expenses reasonably and actually incurred by the Transfer
Agent in connection with the provision of notice of this Settlement to Class
Members). For greater certainty, the Defendants are specifically excluded from
eligibility for any payment of costs and expenses under this subsection;

c.

to pay all of the costs and expenses reasonably and actually incurred by Class
Counsel and the Referee, relating to determining eligibility, the filing of Claims
Forms, processing Claims Forms, resolving disputes arising from the processing of
Claims Forms, and administering and distributing the Settlement Amount;

d. To pay any taxes required by law to be paid to any governmental authority; and
e. To pay a pro rata share of the balance of the Escrow Settlement Amount to each
Authorized Claimant in proportion to his/her/its claim as recognized in
accordance with the Plan of Allocation.
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SECTION 8: EFFECT OF SETTLEMENT
No Admission of Liability
8. 1

Whether or not this Agreement is terminated, this Agreement, anything contained in it,

any and all negotiations, discussions, and communications associated with this Agreement, shall
not be deemed, construed or interpreted as a concession or admission of wrongdoing or liability
by the Releasees, or as a concession or admission by the Releasees of the truthfulness of any
claim or allegation asserted in this Action. Neither this Agreement nor anything contained herein
shall be used or construed as an admission by the Releasees of any fault, omission, liability or
wrongdoing in connection with any statement, release, written document, offering document or
financial report, or otherwise, and in fact the Defendants continue to vigorously dispute and
contest the allegations made in this Action.

Agreement Not Evidence
8.2

The Parties agree that, whether or not it is terminated, unless otherwise agreed , this

Agreement and anything contained herein, any and all negotiations, documents, discussions and
proceedings associated with this Agreement, and any action taken to implement this Agreement,
shall not be referred to, offered as evidence or received as evidence or interpreted in this Action
or in any other pending or future civil, criminal, quasi-criminal, administrative action, disciplinary
investigation or other proceeding as any presumption, concession or admission:

a. of the validity of any claim that has been or could have been asserted in the Action
by the Plaintiff against the Defendants, or the deficiency of any defence that has
been or could have been asserted in the Action;
b. of wrongdoing, fault, neglect or liability by the Defendants; and
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c.

that the consideration to be given hereunder represents the amount that could be
or would have been recovered in the Action after trial.

8.3

Notwithstanding Section 8.2, this Agreement may be referred to or offered as evidence in

order to obtain the orders or directions from the Court contemplated by this Agreement, in a
proceeding to approve or enforce this Agreement, to defend against the assertion of Released
Claims, or as otherwise required by law.

Restrictions on Class Counsel

8.4

Class Counsel, and anyone formerly, currently or hereafter employed by, associated with ,

or a partner with Class Counsel may not, directly or indirectly participate or be involved in, or in
any way assist with respect to any claim made by any person, including but not limited to any
putative class member who opts-out of the settlement, in relation to any claim they have or may
in the future assert, regarding the subject matter of the Action.

8.5

Class Counsel also is prohibited from divulging to anyone for any purpose any information

obtained in the course of the negotiation, preparation or execution of this Agreement, without
the prior written consent of the Defendants or unless ordered to do so by a court.

SECTION 9: CERTIFICATION AND LEAVE FOR SETTLEMENT ONLY
Consent to Certification and Leave to Proceed

9. 1

The Defendants will consent to the Court granting the Plaintiff leave to commence a claim

under s. 138.3 of the OSA pursuant to s. 138.8 of the OSA ("leave to proceed"), solely for the
purpose of effecting this Agreement.
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9 .2

The Defendants will consent to certification of the Action as a class proceeding, pursuant

to Sections 2, 5 and 6, and 29 of the CPA, solely for the purpose of effecting this Agreement.

9.3

The Plaintiff and the Defendants agree that the only common issues that the Plaintiff will

seek to define as against the Defendants are the Common Issues and the only class that the
Plaintiff will assert is the Class.

Certification and Leave to Proceed Without Prejudice

9 .4

The Parties agree that the granting of leave to proceed and certification of the Action as a

class proceeding in accordance with Sections 9. 1-9.3 hereof is for the sole purpose of effecting the
Settlement. In the event that this Agreement is terminated as provided herein, the parties will
bring a consent motion to seek that the Certification and First Notice Order be set aside,
declared null and void, and be of no force and effect, to the extent of the order granting leave to
proceed and certifying this Action as a class proceeding for the purposes of implementing this
Agreement, and shall be without prejudice to any position that any of the Parties may later take
on any issue in the Action including in subsequent leave to proceed and certification motions. In
particular, the fact of the Defendants' consent to leave to proceed and certification fo r settlement
purposes shall not be referenced in any way in the further prosecution of the Action, nor shall
such consent be deemed to be an admission by the Defendants, or any of them, that the Plaintiff
has met any of the requisite criteria for granting leave to proceed or certification of the Action as
a class proceeding.
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SECTION I 0: OPTING OUT
Awareness of any Potential Opt-Outs
I 0. 1

The Plaintiff and Class Counsel represent and warrant that:
a.

they are unaware of any Class Member who has expressed an intention to opt-out
of the Class;

b. they are unaware of any Class Member who has expressed an intention to object
to this Settlement; and

c. they will not encourage or solicit any Class Member to opt-out of the Class.

Opt-Out Procedure
I 0.2

Each Class Member who wishes to exclude him, her or itself from the Class must submit a

properly completed Opt-Out Form along with all required supporting documents to Class
Counsel on or before the Opt-Out Deadline. An Opt-Out Form shall consist of the following:
a. a statement of intention to opt out of the Action, signed by the Class Member or a
person authorized to bind the Class Member;
b. a listing of all purchases and sales of Guestlogix common shares during the Class
Period;

c. the total number of Guestlogix common shares held at the end of the Class
Period;
d. supporting documents to evidence such transactions, in the form of trade
confirmations, brokerage statements, other transaction records or suitable
alternative documentation as may be agreed between the Class Member and Class
Counsel; and
e. contact information for the Class Member, including name, address, telephone
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number and email address.

I 0.3

In order to remedy any deficiency in the completion of an Opt-Out Form, Class Counsel

may require and request that additional information be submitted by a Class Member who
submits an Opt-Out Form.

I 0.4

If a Class Member fails to submit a properly completed Opt-Out Form and/ or all required

supporting documents to Class Counsel or fails to remedy any deficiency by the Opt-Out
Deadline, the Class Member shall not have opted out of the Action, subject to any order of the
Court to the contrary, and will in all other respects be subject to, and bound by, the provisions of
this Agreement and the releases contained herein.

I 0.5

The Opt-Out Deadline will not be extended unless the Court orders otherwise.

I 0.6

Opt-Out Parties will be excluded from any and all rights and obligations arising from the

Settlement. Class Members who do not opt-out shall be bound by the Settlement and the terms
of this Agreement.

Notification of Number of Opt-Outs.
I 0.7

Within seven (7) days after the Opt-Out Deadline, Class Counsel shall report to the

Court and the Defendants the number of Eligible Shares held by each Opt-Out Party, a summary
of the information delivered by each Opt-Out Party, and the total number of Eligible Shares held
by all Opt-Out Parties.

I 0.8

Class Counsel shall also provide to Counsel for the Defendants copies of all of the Opt-

Out Forms submitted by Opt-Out Parties at the same time as the report provided for in Section
10.7.
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SECTION 11: TERMINATION OF THE AGREEMENT
General

I 1.1

This Agreement shall, without notice, be automatically terminated if:
a. the Court declines to grant the Certification and First Notice Order and such
order becomes a Final Order;
b. the Court grants the Certification and First Notice Order but such order is
reversed on appeal and the reversal becomes a Final Order;
c.

the Court declines to grant the Approval Order and such order becomes a Final
Order; or

d. the Court grants the Approval Order but such order is reversed on appeal and the
reversal becomes a Final Order.

I I .2

The Defendants shall each have the right to terminate this Agreement by delivering a

written notice pursuant to Section 17.20 below within thirty (30) days after any of the following
events:
a. the Court grants the Certification and First Notice Order in a form that is not
satisfactory to the Defendants, acting reasonably; or
b. the Court grants the Approval Order in a form that is not satisfactory to the
Defendants, acting reasonably.

I 1.3

In the event this Agreement is terminated in accordance with its terms:
a. the Parties will be restored to their respective positions prior to the execution of
this Agreement;
b. the Parties will consent to an Order vacating or setting aside the Certification and
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First Notice Order to the extent of the order granting leave to proceed and
certifying this Action as a class proceeding for the purposes of implementing this
Agreement; and, such order shall include a declaration that:
i.

the prior consent granting of leave to proceed and certification of this
Action for settlement purposes shall not be deemed to be an admission
by the Defendants that the Action met any of the criteria for granting
leave to proceed or certification as a class proceeding; and

ii.

no Party to this Action and no other person may rely upon the fact of the
prior consent granting of leave to proceed and certification for any
purpose whatsoever;

c.

any amounts paid for establishing and operating the Escrow Account, publishing
and disseminating the Settlement Agreement, the First Notice, the Second Notice
and the Termination Notice (if any) , and to Class Counsel and the Referee
pursuant to section 4. 1 are non-recoverable from the Plaintiff and the Class
Members;

d. the Escrow Settlement Amount less any Non-Recoverable Expenses will be
returned to the Defendants or their insurers, as directed, in accordance with
Section I I .6(d) hereof;
e. this Agreement will have no further force and effect and no effect on the rights of
the Parties except as specifically provided for herein;

f.

this Agreement and the consent leave to proceed and certification order will not
be introduced into evidence or otherwise referred to in any litigation against the
Defendants.
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11.4

Notwithstanding the provisions of Section I I .3(e), if this Agreement is terminated, the

provisions of this Section 11 and Sections I, 2, 3.7, 3.8, 5.3 , 5.10, 6. 1, 8. 1, 8.2, 8.3, 8.5, 9.4, I 0. 1,
13.4, 13.6, and 17 shall survive termination and shall continue in full force and effect.

Allocation of Monies in the Escrow Account Following Termination
I 1.5

Class Counsel shall account to the Court and the Parties for the amounts maintained in

and disbursed from the Escrow Account. If this Agreement is terminated , consistent with Section
4.2, this accounting shall be delivered no later than ten ( I 0) days after such termination.

I 1.6

If this Agreement is terminated, the Defendants shall, within thirty (30) days after

termination, apply to the appropriate Court, on notice to the Plaintiff, for an order:
a. declaring this Agreement null and void and of no force or effect except for the
provisions listed in Section I I .4;
b. determining whether a notice of termination shall be sent out to the Class
Members and , if so, the form and method of disseminating such a notice;
c.

requesting an order setting aside, nunc pro tune, all prior orders or judgments
entered by the Court in accordance with the terms of this Agreement, including
any order granting leave to proceed and/ or certifying the Action as a class
proceeding for the purposes of implementing this Agreement; and

d. authorizing the payment of all remaining funds in the Escrow Account, including
accrued interest, to the Defendants or their insurers as the case may be.

11 .7

Subject to Section I 1.8, the Parties shall consent to the orders sought in any motion made

by the Defendants pursuant to Section I 1.6.
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Disputes Relating to Termination

I 1.8

If there is any dispute about the termination of this Agreement, the Court shall determine

any dispute by motion made by a Party on notice to the other Parties.

No Right to Terminate

11 .9

For greater certainty, no dispute or disagreement among the Plaintiff and/ or members of

the Class or any of them about the proposed distribution of the Settlement Amount shall give rise
to a right to terminate this Agreement.

SECTION 12: DETERMINATION THAT THE SETTLEMENT IS FINAL
12. 1

The Settlement shall be considered final on the Effective Date.

SECTION 13: RELEASES AND JURISDICTION OF THE COURT
Release of Releasees

13.1

Upon the Effective Date, in consideration of payment of the Settlement Amount and for

other valuable consideration set forth in the Agreement, the Releasers forever and absolutely
release, waive and forever discharge the Releasees from the Released Claims.

13.2

The Releasers acknowledge that they are aware that they may hereafter discover facts in

addition to, or different from , those facts which they know or believe to be true with respect to
the Action and the subject matter of this Agreement, and that it is their intention to release fully,
finally and forever all Released Claims, and in furtherance of such intention, this release and,
subject to the provisions of Section

I I , this Agreement, shall be and remain in effect

notwithstanding the discovery or existence of any such additional or different facts .
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13.3

Upon the Effective Date, each Releasee forever and absolutely releases each of the other

Releasees from any and all claims for contribution or indemnity with respect to the Released
Claims.

No Further Claims
13.4

As of the Effective Date and provided that the Settlement Amount has been deposited

into the Escrow Account, the Releasors and Class Counsel shall not now or hereafter institute,
continue, maintain or assert, either directly or indirectly, whether in Ontario or elsewhere, on
their own behalf or on behalf of any class or any other person, any action, suit, cause of action,
claim or demand against any of the Releasees or any other person who may claim contribution or
indemnity from any of the Releasees in respect of any Released Claim. For greater certainty, this
provision does not prohibit the Releasors or Class Counsel from advancing any cause of action
against the Releasees that does not arise from the material facts that formed the basis of the
Action. This Agreement is subject to the terms of the Plan of Compromise and Arrangement
pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended, of July
29, 2016 (the "Plan of Compromise"), and the Order made by Regional Senior Justice
Morawetz, dated September 12, 2016 (the "CCAA Order"), which approved and sanctioned
the Plan of Compromise. Pursuant to the Plan of Compromise, "Equity Claims" and
"Director/Officer Claims", were to be released, effective on the date of the CCAA Order, with
the exception of "Unaffected Claims" , among which are "Insured Claims", (all terms being defined
in the Plan of Compromise) .

Dismissal of the Action
13.5

As of the Effective Date, the Action shall be dismissed as against the Defendants with
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prejudice and without costs .

No Claims in Interim
13.6

As of the date of this Agreement, Class Counsel represent that they do not represent the

Plaintiff in any other proceeding related to any matter at issue in this Action .

SECTION 14: ADMINISTRATION
Class Counsel to Act as Administrator
14. 1

Subject to the Court directing otherwise, Class Counsel will serve as the claims

administrator to implement the Agreement and the Plan of Allocation, on the terms and
conditions and with the powers , rights, duties and responsibilities set out in the agreement and in
the Plan of Allocation.

14.2

Notwithstanding Section 14. 1, if a third-party claims administrator is appointed by the

Court, that claims administrator will implement the Agreement and the Plan of Allocation on the
terms and conditions and with the powers, rights, duties and responsibilities set out in the
agreement and in the Plan of Allocation.

14.3

If a third-party is appointed by the Court as claims administrator and the Agreement is

terminated, the third-party claims administrator's fees, disbursements and taxes w ill be fixed as
set out in Section 4. 1(e) .

14.4

If a third -party is appointed by the Court as claims administrator and the Settlement

becomes final as contemplated by Section 12, the Court will fix the third-party administrator's
compensation and payment schedule.
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Appointment of the Referee

14.5

The Court will appoint the Referee with the powers, duties and responsibilities set out in

the Agreement and the Plan of Allocation.

14.6

The fees , disbursements and taxes of the Referee will be fixed by the Court and shall not

exceed $25 ,000

Claims Process

14.7

In order to seek payment from the Settlement Amount, a Class Member must submit a

completed Claim Form to Class Counsel (or the third -party claims administrator if one is
appointed by the Court) , in accordance with the provisions of the Plan of Allocation, on or before
the Claims Bar Deadline, and any Class Member who fails to do so shall not share in any
distribution made in accordance with the Plan of Allocation unless the Court orders otherwise.

14.8

In order to remedy any deficiency in the completion of a Claim Form, Class Counsel (or

the third-party claims administrator if one is appointed by the Court) may require and request
that additional information be submitted by a Class Member who submits a Claim Form. Such
Class Members shall have until the later of thirty (30) days from the date of the request from
Class Counsel (or the court-appointed administrator) or the Claims Bar Deadline to rectify the
deficiency. Any person who does not respond to such a request for information within the thirty
(30) day period shall be forever barred from receiving any payments pursuant to the Settlement,
subject to any order of the Court to the contrary, but will in all other respects be subject to , and
bound by, the provisions of the Agreement and the releases contained herein.

Disputes Concerning the Decisions of Class Counsel
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14.9

In the event that a Class Member disputes the decision of the Class Counsel (or the third-

party claims administrator if one is appointed by the Court), whether in whole or in part, the
Class Member may appeal the decision to the Referee in accordance with the provisions in the
Plan of Allocation. The decision of the Referee will be final, with no right of appeal.

14.10 No action shall lie against the Releasees, the Defendants, Counsel for the Defendants,
Class Counsel, the third-party claims administrator (if one is appointed by the Court) or the
Referee for any decision made in the administration of the Agreement and Plan of Allocation
without an order from the Court authorizing such an action.

Conclusion of the Administration
14.1 I

Following the Claims Bar Deadline, and in accordance with the terms of the Agreement,

the Plan of Allocation, and such further order of the Court, as may be necessary, or as
circumstances may require, Class Counsel (or the third-party claims administrator if one is
appointed by the Court) shall distribute the remainder of the Escrow Settlement Amount to
Authorized Claimants.

14.12 No claims shall lie against the Releasees, the Defendants, Counsel for the Defendants,
Class Counsel, the third-party claims administrator (if one is appointed by the Court) or the
Referee based on distributions made substantially in accordance with the Agreement and the Plan
of Allocation.

14.13 If the Escrow Settlement Account is in a positive balance in an amount greater than 15% of
the net Settlement Amount (whether by reasons of tax refunds, un-cashed cheques or otherwise)
after one hundred eighty ( 180) days from the date of distribution of the Escrow Settlement
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Amount to the Authorized Claimants , Class Counsel ( or the third-party claims administrator if
one is appointed by the Court) shall, if economically feasible, allocate and distribute such balance
among Authorized Claimants in an equitable fashion up to the limit of each authorized claimant's
actual loss. If there is a balance in the Escrow Settlement Account after each Authorized Claimant
is paid up to his/her/its actual loss, or if an amount equal to or less than 15% of the net
Settlement Amount remains undistributed, the remaining funds shall be paid cy pres to a recipient
mutually agreed upon by the Parties and/ or approved by the Court.

14.14 Upon the conclusion of the administration, or at such other time(s) as the Court directs,
Class Counsel (or the third -party claims administrator if one is appointed by the Court) shall
report to the Court on the administration and shall account for all monies it has received ,
administered and disbursed and obtain an order from the Court discharging it as claims
administrator.

SECTION 15: THE PLAN OF ALLOCATION
15. 1

At the hearing of the motion for the Approval Order, the Plaintiff shall seek the Court's

approval of the Plan of Allocation. The approval of the Plan of Allocation is not a condition of the
Settlement and its approval may be considered separately from that of the Settlement

15.2

The procedure for, and the allowance or disallowance by the Court of the approval of the

Plan of Allocation is to be considered by the Court separately from its consideration of the
fairness , reasonableness and adequacy of the Settlement provided for herein.

15.3

Any order or proceeding relating solely to the Plan of Allocation, or any appeal from any

order relating thereto or reversal or modification thereof, shall not operate to terminate or
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cancel this Agreement or affect or delay the finality of the Approval Order and the Settlement of
the Action provided herein.

15.4

The Defendants shall have no obligation to consent to but shall not oppose the approval

of the Plan of Allocation .

15.5

Unless directed to do so by the Court, The Defendants will not make any submissions to

the Court relating to the Plan of Allocation.

SECTION 16: THE FEE AGREEMENT AND CLASS COUNSEL FEES
Motion for Approval of Class Counsel Fees and Directions for Distribution of the Remainder
of the Settlement Amount
16. 1

At the Approval Hearing, Class Counsel shall seek the approval of Class Counsel Fees to

be paid as a first charge on the Settlement Amount. Class Counsel are not precluded from making
additional applications to the Court for expenses incurred as a result of implementing the terms of
the Agreement. All amounts awarded on account of Class Counsel Fees shall be paid from the
Settlement Amount.

16.2

The Defendants acknowledge that they are not parties to the motion concerning the

approval of Class Counsel Fees , they will have no involvement in the approval process to
determine the amount of Class Counsel Fees, and they will not take any position or make any
submissions to the Court concerning Class Counsel Fees, except as requested and required by
the Court. Subject to the foregoing, the Plaintiff w ill provide the Defendants with notice of the
motion to approve Class Counsel Fees and copies of the materials filed with the Court and the
Defendants and their counsel are entitled to attend any motion for approval of Class Counsel
Fees.
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16.3

The procedure for, and the allowance or disallowance by the Court of, any requests for

Class Counsel Fees to be paid out of the Settlement Amount are not part of the Settlement
provided for herein, and are to be considered by the Court separately from its consideration of
the fairness , reasonableness , and adequacy of the Settlement provided for herein.

16.4

Any order or proceeding relating to Class Counsel Fees, or any appeal from any order

relating thereto or reversal or modification thereof, shall not operate to terminate or cancel this
Agreement or affect or delay the finality of the Approval Order and the Settlement of this Action
provided herein.

Payment of Class Counsel Fees and Distribution of the Remainder of the Settlement Amount

I 6.5

Forthwith after the Settlement becomes final , as contemplated in Section 12. I , Class

Counsel may withdraw the Class Counsel Fees approved by the Court from the Escrow Account.

SECTION 17: MISCELLANEOUS
Motions for Directions

17.1

Any one or more of the Parties , Class Counsel, the administrator (should one be

appointed), or the Referee may apply to the Court for directions in respect of any matter in
relation to this Agreement and the Plan of Allocation.

17.2

All motions contemplated by this Agreement shall be on notice to the Parties.

Defendants Have No Responsibility or Liability for Administration

17.3

Except for the obligations in respect of the performance of the obligations under Section

5. 1, the Defendants shall have no responsibility for and no liability whatsoever with respect to the
implementation of this Agreement and the Plan of Allocation, including, without limitation, the

4843-9995-4111 , V. 3

distribution of the Settlement Amount.

Headings, etc.
17.4

In this Agreement:
a.

the division of this Agreement into sections and the insertion of headings are for
convenience

of reference only and shall

not affect the construction

or

interpretation of this Agreement;
b. the terms "the Agreement", "this Agreement" , "herein", "hereto" and similar
expressions refer to this Agreement and not to any particular section or other
portion of the Agreement;
c.

all amounts referred to are in lawful money of Canada; and

d. "person" means any legal entity including, but not limited to, individuals,
corporations, sole proprietorships, general or limited partnerships, limited liability
partnerships or limited liability companies, by whatever name in the jurisdiction in
which the person is domiciled.

17.5

In the computation of time in this Agreement, except where a contrary intention appears:
a. where there is a reference to a number of days between two events, they shall be
counted by excluding the day on which the first event happens and including the
day on which the second event happens, including all calendar days; and
b. only in the case where the time for doing an act expires on a holiday, the act may
be done on the next day that is not a holiday.

Governing Law
17.6

This Agreement shall be governed by and construed and interpreted in accordance with
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the laws of the Province of Ontario.

17.7

The Parties agree that the Court shall retain exclusive and continuing jurisdiction over this

Proceeding, the Parties and Class Members to interpret and enforce the terms, conditions and
obligations under this Agreement and the Approval Order.

Severability
17.8

Any provision hereof that is held to be inoperative. unenforceable or invalid in any

jurisdiction shall, upon the agreement of all of the Parties, be severable from the remaining
provisions which shall continue to be valid and enforceable to the fullest extent permitted by law.

Entire Agreement
17.9

This Agreement constitutes the entire agreement among the Parties and supersedes all

prior

and

contemporaneous

understandings,

undertakings, negotiations,

representations,

promises. agreements, agreements in principle and memoranda of understanding in connection
herewith. None of the Parties will be bound by any prior obligations, conditions or
representations with respect to the subject matter of this Agreement, unless expressly
incorporated herein. This Agreement may not be modified or amended except in writing and on
consent of all Parties and any such modification or amendment must be approved by the Court.

Binding Effect
17. 10 If the Settlement is approved by the Court and becomes final as contemplated in Section
12, this Agreement shall be binding upon, and enure to the benefit of, the Plaintiff, the Class
Members, the Defendants, Class Counsel, the Releasees and the Releasors, the insurer, the
reinsurer, or, any of them, and all of their respective heirs, executors, predecessors, successors
and assigns . Without limiting the generality of the foregoing, each and every covenant and
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agreement made herein by the Plaintiff and the Defendants shall be binding upon all Releasors and
Releasees, as applicable.

Survival
17.1 I The representations and warranties contained in this Agreement shall survive its execution
and implementation.

Negotiated Agreement
17.12 This Agreement and the underlying settlement have been the subject of arm's length
negotiations and many discussions among the undersigned and counsel. The Plaintiff and the
Defendants has been represented and advised by competent counsel. The Parties agree that any
statute, case law, or rule of interpretation or construction that would or might cause any
provision to be construed against the drafters of this Agreement shall have no force and effect.
The Parties further agree that the language contained in or not contained in previous drafts of the
Agreement, or any agreement in principle, shall have no bearing upon the proper interpretation of
this Agreement.

Recitals
17.13 The recitals to this Agreement are true, constitute material and integral parts hereof and
are fully incorporated into, and form part of, this Agreement.

Acknowledgements
17.14 Each Party hereby affirms and acknowledges that:
a.

its signatory has the authority to bind the Party for which it is signing with respect
to the matters set forth herein and has reviewed this Agreement;

b. the terms of this Agreement and the effects thereof have been fully explained to it

4843-9995-4111 , V. 3

by his or its counsel; and
he, she or its representative fully understands each term of this Agreement and its

c.

effect.

Counterparts
17.15 This Agreement may be executed in counterparts, all of which taken together will be
deemed to constitute one and the same agreement, and a signature delivered by email or
facsimile shall be deemed an original signature for purposes of executing this Agreement.

Confidentiality and Communications
17.16 In any public discussion of, comment on, press release or other communication of any
kind (with the media or otherwise) about this Agreement, the Plaintiff and Class Counsel agree
and undertake to describe the Settlement and the terms of this Agreement as fair, reasonable and
in the best interests of the Class.

17.17 Nothing in this Section shall prevent the Parties or their counsel, or any of them, from
reporting to their clients, from complying with any order of the Court, or from making any
disclosure or comment required by this Agreement, or from making any necessary disclosure or
comment for the purposes of any applicable securities or tax legislation, or from making
disclosure or comment under applicable rules or legislation pursuant to The Institute of Chartered
Accountants of Ontario, the governing body for Chartered Professional Accountants or CFA
Institute, the governing body for Chartered Financial Analysts, or from making any disclosure or
comment to Class Members or the Court or for the purposes of any proceedings as between the
Defendants.

4843-9995-4111,

V.

3

17.18 Without limiting the generality of the foregoing, other than in materials filed in Court for
purposes of effecting the Settlement, the Parties specifically agree that the Parties will not make
any public statements, comment or any communication of any kind about any negotiations or
information exchanged as part of the settlement process, unless required to do so by law. In
addition, to the extent that there is public discussion of, comment on or communication of any
kind about this Agreement, the Parties and their counsel agree and undertake to make no
statement or comment that the Agreement is other than fair, reasonable and in the best interests
of the Class, unless required to do so by law.

No French Translation
17.19 The Parties acknowledge that they have required and consented that the Agreement and
all related documents be prepared in English; les parties reconnaissent avoir exige que la presente
convention et tous les documents connexes soient rediges en anglais.
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Notice
17.20 Any notice, instruction, motion for Court approval or motion for directions or Court
orders sought in connection with this Agreement or any other report or document to be given by
any party to any other party shall be in writing and delivered personally, by facsimile or e-mail
during normal business hours, or sent by registered or certified mail, or courier postage paid:
For the Plaintiff, Alex M. Bodnarchuk:
Jacqueline Horvat
Spark LLP
67 Yonge St., 2 nd Floor
Toronto, ON . M5E IJ8
(416) 639-2152
jacqueline@spark.law
For the Defendant, Guestlogix Inc:
Kevin O ' Brien
Osler, Hoskin & Harcourt LLP
I00 King Street West
Suite 6200, P.O. Box 50
Toronto, ON . M5X I B8
(416) 862-4861
kobrien@osler.com
For the Defendant, Brett Proud :
Andrea Gonsalves
Stockwoods LLP
77 King Street West, Suite 4130
P.O . Box 140
Toronto , ON. M5K IHI
(416) 593-3497
andreag@stockwoods.ca
For the Defendant, Patrick Leung:
Ellen Bessner
Babin Bessner Spry LLP
185 Frederick St., Suite IO I
Toronto, ON . M5A 4L4
(416) 408-3999
ebessner@babinbessnerspry.com
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Date of Execution:

17.21

The Parties have executed the Agreement as of the date on the cover page.

at, on behalf of the Plaintiff, Alex M. Bodnarchuk

Kevin O'Brien {Jun 11, 2020 21:17 EDT)

Kevin O'Brien, on behalf of the Defendant, Guestlogix Inc.

alves (Jun 11, 2020 21 :25 EDT)
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Court File No.: CV-16-545118-00CP

ONTA RIO
SUPERIOR COURT OF JUSTICE
CJ'TWEEN:

ALEX M. BODNARCHUK
Plaintiffs
and

GUESTLOGIX INC., BRETT PROUD and PATRICK LEUNG

Defendants
Proceeding under the Class Proceedings A cl, I 992

SECOND FRESH AS AMENDED ST A TEMENT OF CLAIM
(Statement of Claim Issued January 25, 2016)
TO THE DEFENDANTS:
A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the plaintiff. The
claim made against you is set out in the following pages.
IF YOU WISH TO DEFEND THIS PROCEEDING , you or an Ontario lawyer acting for yo u
must prepare a statement of defence in Form 18A prescribed by the Rules of Civil Procedure.
serve it on the plaintiffs lawyers or, where the plaintiff does not have a lawyer, serve it on the
plaintift~ and file it, with proof of service in this comt office, WITHIN TWENTY DAYS after
this statement of claim is served on you. if you are served in Ontario.
If you are served in another province or territory of Canada or in the United States of America,
the period for serving and fi ling your statement of defence is forty days. If you are served outside
Canada and the Un ited States of America, the period is sixty days.
Instead of serving and filing a statement of defence. you may serve and file a notice of intent to
defend in Form 18B prescribed by 1he Rules of Civil Procedure. This will entitle you to ten more
days within which to serve and file your statement of defence .
IF YOU FAIL TO DEFEND TH1S PROCEEDING, JUDGMENT MAY BE GIVEN AGAINST
YO U IN YO UR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH
TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL
AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

tSpark: 00032535.7}

lF YOU PAY THE PLAINTIFF'S CLAIM, and $5.000.00 for costs, within the time for serving
and filing your statement of defence you may move to have this proceeding dismissed by the
court If you believe the amount claimed for costs is excessive, you may pay the plaintiffs claim
and $400.00 for costs and have the costs assessed by the court.
TAKE NOTICE: THIS ACTION WfLL AUTOMATICALLY BE DISMISSED ifit has not been
set down for trial or terminated by any means w ithin five years after the action was commenced
unless otherwise ordered by the court.

rn

p__ r'\W) Col\

Issued by: _ _ _ _ _ _ _ _ __
Local Registrar

J

Address of Court Office:
393 University Avenue
10th Floor
Toronto ON MSG 1E6

TO:

OSLER, HOSKIN, & HARCOURT LLP
100 King Str1.,et West
l First C:.111adian Place
Suite 6200, P.O. Box 50
Toronto ON M5X 188

Lm;vre nce Ritchie LSUC No. 100768
Te l: 416-86'L6608
Emai l: lritchic-cvoslcr.com
Kevin o·Brien
Tel: 416-862-48 6 1
E-mai I: kohricnra qsler.cl1m
Sonia Pavic LSUC No. 645 58 U
Te l: 416-862-566
Email: ~JKl\ ic ·a .o:-lc1 .cum
Fax: 4 l 6-862-6666

Lawyers for the Dcfondants Gucstlogix Inc. and Patrick Leung
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AND TO:

STOCKWOODS LLP BARRISTERS
TD North Tower
77 King Street West
Suite 4130, P.O. Box 140
Toronto ON M5K 1H1
Andrea Gonsalves LSUC No. 52532E
Tel: 416-593-7200
E-mail: andreag@stockwoods.ca
Carlo Di Carlo LSUC No. 62159L
Tel: 416-593-2485
Email: carlodc@stockwoods.ca
Fax: 416-593-9345
Lawyers for the Defendant Brett Proud

AND TO:

BABIN BESSNER SPRY LLP
65 Front Street East, Suite 101
Toronto, ON M5E 1B5
Ellen Bessner LSUC No.29386L
Tel: 647 725-2606
Email: ebessner@babinbessnerspry.com
Fax: 416 637-3243
Lawyers for the Defendant, Patrick Leung
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DEFINED TERMS
1.

In addition to the terms defined in ss. 1(1) and 138.1 of the Securities Act, R.S.O. 1990, c.

S. 5, and elsewhere herein, the following terms used throughout this Fresh as Amended
Statement of Claim have the meanings indicated below:
(a)

“AIF” means Annual Information Form, as defined in NI 51-102;

(b)

“CJA” means the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended;

(c)

“Class A” means all persons, other than Excluded Persons, who acquired
Guestlogix’s securities on or after June 8, 2015 and who held some or all of those
securities at the close of trading on November 12, 2015;

(d)

“Class A Period” means the period from and including June 8, 2015 to and
including November 12, 2015;

(e)

“Class B” means all persons, other than Excluded Persons, who acquired
Guestlogix’s securities on or after March 24, 2014, but before June 8, 2015, and
who held some or all of those securities at the close of trading on November 12,
2015;

(f)

“Class B Period” means the period from and including March 24, 2014, to and
including June 8, 2015;

(g)

“Comerica” means Comerica Bank, a subsidiary of Comerica Inc.;

(h)

“Comerica Credit Facility” means the credit facility granted by Comerica to
Guestlogix on December 23, 2013, and subsequently amended on June 22, 2015;
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(i)

“Company” means Guestlogix Inc.;

(j)

“Corrective Disclosure” means the core documents published by Guestlogix on
November 12, 2015, and the Company’s related disclosures concerning its
breaches of the Comerica Credit Facility and Vistara Credit Facility;

(k)

“CPA” means the Class Proceedings Act, 1992, S.O. 1992, c. 6, as amended;

(l)

“Credit Facilities” means, collectively, the Comerica Credit Facility and Vistara
Credit Facility.

(m)

“CSA” means the Canadian Securities Administrators;

(n)

“CUSIP” means the Committee on Uniform Security Identification Procedures;

(o)

“EBITDA” means earnings before interest, taxes, depreciation, and amortization;
a financial ratio for measuring a company’s operating performance and
profitability;

(p)

“Equivalent Securities Act” means, collectively, the Securities Act, R.S.A. 2000,
c. S-4, as amended; the Securities Act, R.S.B.C. 1996, c 418, as amended; The
Securities Act, C.C.S.M. c. S50, as amended; the Securities Act, S.N.B. 2004, c.
S-5.5, as amended; the Securities Act, R.S.N.L. 1990, c S-13, as amended; the
Securities Act, S.N.W.T. 2008, c. 10, as amended; the Securities Act, R.S.N.S.
1989, c. 418, as amended; the Securities Act, S Nu 2008, c. 12, as amended; the
Securities Act, R.S.P.E.I. 1988, c S-3.1, as amended; the Securities Act, R.S.Q. c

{Spark: 00032535.7}

-5-

V-1.1, as amended; The Securities Act, 1988, S.S. 1988-89, c. S-42.2, as
amended; and the Securities Act, S.Y. 2007, c. 16, as amended;
(q)

“Excluded Persons” means Guestlogix’s subsidiaries, affiliates, officers,
directors, senior employees, legal representatives, heirs, predecessors, successors
and assigns, the Individual Defendants, and any member of the Individual
Defendants’ families and any entity in which any of them has or had during the
Class A Period;

(r)

“GAAP” means Generally Accepted Accounting Principles in Canada;

(s)

“Guestlogix” means Guestlogix Inc.;

(t)

“Individual Defendants” means, collectively, Brett Proud, and Patrick Leung;

(u)

“Leung” means Patrick Leung;

(v)

“MD&A” means Management’s Discussion and Analysis, as defined in NI 51102. Under NI 51-102, a MD&A is required to be on Form 51-102F1, and is a
narrative explanation, through the eyes of management, of how a reporting issuer
performed during the period covered by the financial statements, and of the
reporting issuer’s financial condition and future prospects;

(w)

“NI 51-102” means the CSA’s National Instrument 51-102—Continuous
Disclosure Obligations, as amended;

(x)

“NI 52-109” means the CSA’s National Instrument 52-109—Certification of
Disclosure in Issuers’ Annual and Interim Filings, as amended;
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(y)

“Guestlogix” means Guestlogix Inc.;

(z)

“OSA” means the Securities Act, R.S.O. 1990 c. S.5, as amended;

(aa)

“Proud” means Brett Proud;

(bb)

“SEDAR” means the CSA’s System for Electronic Document Analysis and
Retrieval;

(cc)

“TSX” means the Toronto Stock Exchange;

(dd)

“Vistara” means, collectively, Vistara Fund I GP Inc. and Beedie Capital Partners
Inc.; and

(ee)

“Vistara Credit Facility” means the credit facility granted by Vistara to
Guestlogix on May 25, 2015, which was made public on June 8, 2015.

RELIEF CLAIMED
2.

The Plaintiffs claims on their his own behalf and on behalf of the respective members of

Class A and Class B:
(a)

An order pursuant to s. 5 of the CPA certifying this action as a class proceeding,
appointing Plaintiff Alex M. Bodnarchuk as the representative plaintiff for the
Class A;

(b)

An order pursuant to s. 5 of the CPA certifying this action as a class proceeding,
appointing Céline Tacnière as the representative plaintiff for the Class B;
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(c)

An order granting leave to pursue the statutory causes of action set out in Part
XXIII.1 of the OSA and the comparable provisions in the Equivalent Securities
Acts effective to the date this action was commenced;

(d)

A declaration that during the Class -A Period Guestlogix and the Individual
Defendants released material misrepresentations related to the Company’s
business, operations and finances, as provided in Guestlogix’s core and non-core
documents;

(e)

A declaration that the Defendants made these misrepresentations negligently or
knowingly, pending the evidence;

(f)

A declaration that Defendants breached s. 75 of the OSA and the comparable
provisions in the Equivalent Securities Acts;

(g)

A declaration that Guestlogix is vicariously liable for the acts and omissions of
the Individual Defendants;

(h)

Statutory secondary market damages in the sum of $5 million and common law
secondary market damages in the sum to be determined, or such other sum as this
Court finds appropriate at the trial of the common issues or at a reference or
references;

(i)

An order directing a reference or giving such other directions as may be necessary
to determine issues not determined in the trial of the common issues;
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(j)

Prejudgment and post-judgment interest, compounded, or pursuant to ss. 128 and
129 of the CJA;

(k)

Costs of this action on a full indemnity scale, or in an amount that provides
substantial indemnity, plus, pursuant to s. 26(9) of the CPA, the costs of
administering the plan of distribution of the recovery in this action; and

(l)

Such further and other relief as this Honourable Court deems just.

NATURE OF THIS ACTION
3.

This securities class action relates to the Defendants releasing core documents and

making other statements during the Class A Period, including in the Company’s financial
statements, which contained material misrepresentations by omitting material facts about credit
facilities entered into by Guestlogix, and amendments thereto and, thereby, distorting the
investment risk and artificially inflating the Company’s perceived value and share price.
4.

The Plaintiffs alleges that Guestlogix’s securities’ risk, value, and price were artificially

inflated after June 8, 2015, as a result of the Defendants releasing core and non-core documents,
which omitted material facts about unusual and restrictive financial covenants, which were part
of the Credit Facilities.
5.

On November 12, 2015, Guestlogix announced that it was in breach of two (2) separate

financial covenants in respect of the Vistara Credit Facility and the Comerica Credit Facility.
The breaches were caused by Guestlogix’s failure to meet certain trailing EBITDA covenants as
particularized below. As a result of these breaches, inter alia, both credit facilities could become
due on demand by the lenders; the Vistara Credit Facility was reclassified from long-term to
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current; and the interest rate on the principal amount of Vistara Credit Facility was increased
from 12% to 18%.
6.

Until the release of the Corrective Disclosure, Guestlogix never disclosed that the Credit

Facilities contained financial covenants linked to trailing EBITDA requirements; that default on
the Vistara Credit Facility would trigger a default on the Comerica Facility, or that default on the
Vistara Credit Facility would trigger an interest rate increase from 12% to 18%. With the
publication of the Corrective Disclosure on November 12, 2015, news of the default immediately
caused Guestlogix securities’ perceived value and price to drop more than 54% from $0.47 to
$0.215 per share.
THE PLAINTIFFS
7.

Alex M. Bodnarchuk is an individual who resides in the City of Regina Beach, in the

Province of Saskatchewan. On October 22, 2015, he purchased 2,000 Guestlogix securities and
realized a loss by holding these securities until after the November 12, 2015 Corrective
Disclosure.
8.

Céline Tacnière is an individual who resides in the City of Halifax, in the Province of

Nova Scotia. On September 2, 2014, she purchased 20,000 Guestlogix securities and realized a
loss by holding those securities after the November 12, 2015 Corrective Disclosure.
THE DEFENDANTS
9.

Guestlogix is an Ontario incorporated and operated company that is engaged in the

provision of transaction-based onboard retail software solutions for the passenger travel industry.
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10.

During and prior to the Class Periods, Guestlogix’s securities were publicly traded and

were listed on and traded under the ticker symbol “GXI” on the TSX with a CUSIP identifier
number 40163P. There was also an over-the-counter market for Guestlogix’s securities in the
United States and on the Frankfurt Stock Exchange.
11.

Guestlogix is a reporting issuer in British Columbia, Alberta, Saskatchewan, Manitoba,

Ontario, Quebec, New Brunswick, Nova Scotia, Prince Edward Island and Newfoundland.
Guestlogix is also a “responsible issuer” as defined in s. 138.1 of the OSA and the comparable
provisions in the Equivalent Securities Acts.
12.

The OSC is Guestlogix’s principal securities regulator in Canada. In connection with its

continuous disclosure obligations, Guestlogix files documents on SEDAR in Canada.
13.

Pursuant to NI 51-102, as a reporting issuer in Ontario, Guestlogix was required

throughout the Class Periods to, inter alia, issue and file with SEDAR:
(a)

within 10 days of the date on which a material change occurred, a material change
report on Form 51-102F3 with respect to the material change and a press release
forthwith;

(b)

within 45 days of the end of each quarter, quarterly interim financial statements
containing all the material facts that arose during the quarter;

(c)

within 90 days of the end of the fiscal year, annual financial statements;

(d)

contemporaneously with each of the above, a MD&A of each of the above
financial statements; and
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(e)

within 90 days of the end of its fiscal year, an AIF, including material information
about the company and its business at a point in time in the context of its
historical and future operations.

14.

Brett Proud was Guestlogix’s President and Chief Executive Officer prior to and during

the Class Periods until his resignation from those positions on September 16, 2015. During 2014,
Proud’s total compensation was $614,907. Proud made written and oral misrepresentations to
investors during the Class A Period, as particularized herein.
15.

Patrick Leung was Guestlogix’s Chief Financial Officer during the Class Periods. During

2014, Leung’s total compensation was $356,681. He made written and oral misrepresentations to
investors during the Class A Period, as particularized herein.
THE FOUNDATION AND MATERIAL EVENTS
16.

On December 23, 2013, Guestlogix entered into the Comerica Credit Facility, which

provided the Company with USD $4 million in revolving credit.
17.

On March 24, 2014, Guestlogix published its audited annual financial statements, AIF,

and MD&A for fiscal 2013. These core documents did not disclose the material facts about the
financial covenants contained within the revolving credit facility besides for the requirement that
it must maintain a $1 million balance with the lender and have a tangible net worth of $2.6
million.

Specifically, there was no disclosure that there were trailing EBITDA ratio

requirements.

Individual Defendants Proud and Leung certified that there were no

misrepresentations. These certifications were incorrect because of the reasons identified in the
Corrective Disclosures.
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18.

On March 24, 2015, Guestlogix published its audited annual financial statements, AIF,

and MD&A for fiscal 2014. These core documents revealed that the Company “was in breach of
a certain financial covenant under the terms of the revolving credit facility” (i.e. the Comerica
Facility) and that the bank had agreed to an amendment of the covenant. Individual Defendants
Proud and Leung certified that the documents published on March 16, 2015 contained no
misrepresentations.
19.

On April 27, 2015, Comerica sent a proposal to Guestlogix in respect of the Comerica

Credit Facility. In addition to a credit increase, the proposal included a new minimum trailing
six-month EBITDA requirement, as set out in Part VIII of the Discussion Term Sheet:
Borrower, to maintain on a monthly basis, unless otherwise noted:
[...]
4) (NEW) Minimum Trailing Six Month EBITDA as follows:
From Closing:
negative $2,500,000
May 31, 2015:
negative $2,000,000
June 30, 2015:
0 (zero)
October 31, 2015 and thereafter:
$1,000,000
5) (NEW) Maximum Trailing Six Month Capitalized Software Development Costs
as follows:
From closing:
$3,500,000
After December 31, 2015:
$3,250,000
6) (NEW) Maximum Trailing Six Month Capitalized Expenditures as follows:
From closing: $1,500,000
After December 31, 2015: $750,000

20.

On May 4, 2015, Guestlogix published its Q1 financial results and MD&A. Individual

Defendants Proud and Leung certified that these documents contained no misrepresentations.
21.

On May 25, 2015 Guestlogix entered into the Vistara Credit Facility, which was a

subordinated term credit facility with a principal amount of USD $7.2 million (CAD $9 million)
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plus associated warrants. Section 8.4(b) of the Vistara Credit Facility provided that the Company
must maintain a minimum EBITDA requirement. Specifically, section 8.4(b) stated that
Guestlogix must:
[m]aintain minimum EBITDA calculated on a consolidated basis for the Borrower of not
less than

(1) US $2,000,000 for the Fiscal Quarter ending June 30, 2015;
(2) US $3,000,000 for the Fiscal Quarter ending September 30, 2015; and
(3) US $3,600,000 for each two Fiscal Quarter period ending December 31,
2015, March 31, 206 and for each Fiscal Quarter thereafter;
Measured at the end of each such Fiscal Quarter for the six month fiscal period comprised
of such Fiscal Quarter and the immediately preceding Fiscal Quarter(.)

22.

Further, the terms of the Vistara Facility provided that, in the event of default, the interest

rate of 12% would increase to 18%.
23.

On June 8, 2015, Guestlogix released a press release announcing the closing of the

Vistara Credit Facility. The press release did not disclose the material facts about the financial
covenants contained in the Vistara Credit Facility, nor did Guestlogix disclose that the stated
12% interest rate would increase to 18% were the Company to default on the Vistara Credit
Facility.
24.

By failing to disclose the material facts of the financial covenants attached to the Vistara

Credit Facility, the Defendants made a misrepresentation, which distorted the Company’s market
price and the value of its securities, which therefore became artificially inflated.
25.

Plaintiff Bodnarchuk and the members of the Class A purchased Guestlogix’s securities

without the benefit of the knowledge of the above material facts.
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26.

Plaintiff Tacnière and the members of Class B relied upon Guestlogix’s release in making

the decision to continue to hold their Guestlogix securities.
27.

On June 22, 2015, Guestlogix obtained an amendment from Comerica whereby the

maximum principal of the Comerica Credit Facility was increased from USD $4 million to USD
$7.5 million. Guestlogix did not issue any announcement contemporaneously disclosing this
amendment, nor did it disclose the material facts about the financial covenants contained in the
Comerica Credit Facility.
28.

By failing to disclose the material facts of the financial covenants attached to the

Comerica Credit Facility, the Defendants made a misrepresentation, which distorted the
Company’s financial risk, market price, and the value of its securities, which therefore became
artificially inflated.
29.

On August 12, 2015, Guestlogix released its Q2 financial results and MD&A. These core

documents did not disclose the material facts about the financial covenants contained within the
Comerica Credit Facility and the Vistara Credit Facility. Individual Defendants Proud and Leung
certified that these documents contained no misrepresentations.
30.

On September 16, 2015, Guestlogix released a Form 51-102F3—Material Change Report

announcing that Proud was abruptly resigning as CEO and director of the Company. No other
material facts about his departure were disclosed.
31.

On November 12, 2015, Guestlogix released its Q3 financial results and MD&A, which

disclosed that as at September 30, 2015, it was in breach of two (2) separate financial covenants
corresponding to the Vistara Credit Facility and the Comerica Credit Facility, and that these
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breaches were caused by failure to comply with the trailing EBITDA covenants. Guestlogix
further revealed that as a result of these breaches, the lenders could immediately call both loans,
the Vistara Credit Facility had been reclassified from long-term to current debt, and the interest
rate on the Vistara Credit Facility had increased from 12% to 18%.
32.

This Corrective Disclosure immediately caused Guestlogix’s securities’ perceived value

and price to drop more than 54% from $0.47 to $0.215 per share.
33.

On December 16, 2015, Guestlogix announced that its new CEO had initiated an internal

review of its prior accounting practices and revenue recognition policies. The review determined
that Guestlogix may be required to restate its prior financial statements and that the preliminary
review indicated that the restatement would be material. This news immediately caused
Guestlogix’s securities’ perceived value and price to drop 43% from $0.21 to $0.12 per share.
NO STATUTORY DEFENCE FOR FORWARD-LOOKING INFORMATION
34.

To the extent that any of the disclosure documents or public statements addressed in this

Amended Fresh as Amended Statement of Claim contained forward-looking information, some
of those forward-looking statements constituted misrepresentations because the Defendants had
no reasonable basis for the underlying assumptions on which this forward-looking information
was based for the reasons particularized above.
35.

Further or in the alternative, to the extent that the statutory defences in sections 132.1 and

138.4 of the OSA do apply to any forward-looking statements pleaded herein, the Defendants are
liable for those forward-looking statements containing the alleged misrepresentations because, at
the time each of those forward-looking statements was made, the Defendants knew or should
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have known that the particular forward-looking statements were misrepresentations for the
reasons alleged herein.
THE CAUSES OF ACTION ASSERTED BY THE PLAINTIFFS AND CLASS
36.

Plaintiff Bodnarchuk asserts, in his personal capacity and on behalf of the members of the

Class A, secondary market statutory causes of action contained in sections 138.3(1)(a) – (c),
138.3(2)(a) – (c), and 138.3(4) of the OSA and the Equivalent Securities Act.
37.

Plaintiff Tacnière asserts, in her personal capacity and on behalf of the members of Class

B, an action for common law negligent misrepresentation. Specifically, she asserts, in her
personal capacity and on behalf of the members of Class B, that had the Defendants not
published misrepresentations about the financial covenants attached to the Comerica and Vistara
Credit Facilities on June 8 and June 22, 2015, she would have known all the material facts about
Guestlogix’s business, operations and capital structure, and, as a result, she would have made a
decision to sell her Guestlogix securities at the then current share prices that would have
incorporated all the material facts.
THE RELATIONSHIP BETWEEN THE MISREPRESENTATIONS AND THE PRICE
AND VALUE OF GUESTLOGIX’S SECURITIES

38.

The price and value of Guestlogix’s securities were directly affected each time that the

Defendants disclosed material changes and material facts about Guestlogix’s business, finances,
and operations, including Guestlogix’s acquisitions, accounting policies, revenue recognition
policies, future revenue prospects, revenue growth percentages, compensation of insiders and
management, and the number of Guestlogix’s issued and outstanding shares.
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39.

The Defendants were aware at all material times of the effect of Guestlogix’s disclosures

about its business, finances, and operations, including Guestlogix’s acquisitions, accounting
policies, revenue recognition policies, future revenue prospects, revenue growth percentages,
compensation of insiders and management, and the number of Guestlogix’s issued and
outstanding shares, on the price of the Company’s publicly traded securities. Guestlogix intended
that the members of the Classes, including the Plaintiffs, would rely upon these disclosures,
which they did to their detriment.
40.

The disclosure documents referred to herein were filed with SEDAR and thereby became

immediately available to and were reproduced for inspection for the benefit of the Plaintiffs- and
the other members of the Classes, the public, financial analysts and the financial press through
the Internet and financial publications.
41.

Guestlogix routinely transmitted the documents referred to herein to the financial press,

financial analysts and certain prospective and existing shareholders of the Company.
42.

Guestlogix regularly communicated with public investors and financial analysts via

established market communication mechanisms, including through regular dissemination of
news releases on newswire services and through teleconferences with investors and analysts.
43.

Guestlogix was the subject of analysts’ reports that incorporated the information in the

disclosure documents referred to herein, with the effect that any recommendation in such reports
during the Class Periods were based, in whole or in part, upon the news releases, interim and
annual filings, and statements made during the investor conference calls, which contained
misrepresentations.
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44.

The price at which Guestlogix’s securities traded on the TSX incorporated the

information in the disclosure documents referred to herein, including information about
Guestlogix’s acquisitions, accounting policies, revenue recognition policies, future revenue
prospects, revenue growth percentages, compensation of insiders and management, and the
number of Guestlogix’s issued and outstanding shares.
THE VICARIOUS LIABILITY OF GUESTLOGIX INC.
45.

The acts particularized and alleged in this Amended Fresh as Amended Statement of

Claim to have been done by Guestlogix were authorized, ordered and done by the Individual
Defendants as well as other officers, agents, employees and representatives who were engaged in
the management, direction, control and transaction of Guestlogix’s business, finances, and
operations and are, therefore, acts and omissions for which Guestlogix is vicariously liable.
STATUTORY SECONDARY MARKET LIABILITY – PART XXIII.1 OF THE OSA
46.

Plaintiff Bodnarchuk will seek leave under s. 138.8(1) of the OSA to assert, on behalf of

himself and the members of the Class A, the causes of action set out in Part XXIII.1 of the OSA
against the Defendants, and to treat the multiple misrepresentations particularized herein as a
single misrepresentation, pursuant to 138.3(6) of the OSA.
47.

As a result of the conduct of the Defendants as alleged, Plaintiff Bodnarchuk and each

other members of the Class A suffered losses and damages as a result of acquiring Guestlogix’s
securities at artificially inflated prices on or after June 8, 2015, and holding some or all of those
securities after November 12, 2015. Therefore, the Defendants are liable to pay damages

{Spark: 00032535.7}

- 19 -

pursuant to ss. 138.1, 138.5, and 138.7(2) of the OSA, to Bodnarchuk and to the other members
of the Class A.
48.

Plaintiff Bodnarchuk and the other members of the Class A are also entitled to recover as

damages, or costs in accordance with the CPA, the costs of administering the plan to distribute
the recovery in this action.
COMMON LAW LIABILITY NEGLIGENT MISREPRESENTATION
49.

Plaintiff Tacnière, on behalf of herself and the members of Class B, asserts a cause of

action of common law negligent misrepresentation against all of the Defendants for releasing the
core and non-core documents containing misrepresentations.
50.

Individual Defendants were directors and officers of Guestlogix and, in this capacity,

they had a special relationship with Guestlogix’s then shareholders, e.g., those that were
requested and did vote in favour for them to represent them on the Board of Directors.
51.

Pursuant to common law and section 75 of the OSA, the Defendants had a duty to provide

continuous disclosure statements about Guestlogix’s business, operations, and financial situation.
52.

Individual Defendants, as directors and officers of Guestlogix, had a duty to review and

approve each of the core and non-core documents referred to herein to insure each release
contained accurate information and not omit material facts that could distort the accuracy of the
information being conveyed to the members of Class B.
53.

Individual Defendants certified the accuracy of all of the documents described herein.

They certified that such documents did not contain any untrue statement of a material fact or
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omit to state a material fact required to be stated or that is necessary to make a statement not
misleading in light of the circumstances under which it was made. The Individual Defendants
authorized, permitted or acquiesced in the release of such documents and adopted the statements
contained therein by certifying their accuracy (“Certifications”).
54.

Individual Defendants signed the Certifications and, as such, they authorized, permitted

or acquiesced in the release of the Certifications.
55.

The documents described herein and the Certifications were prepared for the purpose of

inducing members of Class B to hold their securities of Guestlogix.
56.

The Defendants knew and intended at all material times that those documents were

prepared for that purpose, and that the members of Class B would rely reasonably and to their
detriment upon such documents in making the decision to hold their securities of Guestlogix.
57.

It should have been reasonably foreseeable to the Individual Defendants that the members

of Class B would rely on those core and non-core documents containing misrepresentations in
making investment decisions to hold their securities of Guestlogix.
58.

Individual Defendants knew or should have known that by failing to disclose the material

facts about the amendments to the Credit Facilities and the concerns about breaching, they would
render the core and non-core documents misleading because a reasonable investor would
interpret the absence of such disclosures as implying the nonexistence of a pending material
change about Guestlogix’s business, operations and capital or financial structure.
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59.

Plaintiff Tacnière and the other members of Class B reasonably relied on the Defendants’

core and non-core disclosures to hold their Guestlogix securities.

60.

Individual Defendants’ negligence in failing to make proper disclosures on June 8, June

22, August 12, and September 16, caused damage to the members of the Class B because those
Class members relied on the Company’s disclosures, in holding their securities and not selling
them and continued to hold shares of Guestlogix and suffered damages when Guestlogix released
its November 12, 2015 Corrective Disclosure.
61.

Had the Individual Defendants made complete, full, and accurate disclosure as required

under the OSA, the members of Class B would have sold their securities prior to November 12
2015, and would not have suffered the losses that they sustained by holding until the Corrective
Disclosure.
62.

As a result of the alleged conduct of the Individual Defendants, Plaintiff Tacnière and the

members of Class B suffered losses and damages as a result of acquiring Guestlogix’s securities
prior to June 8, 2015, and holding some or all of those securities after the close of trade on
November 12, 2015.
63.

Therefore, the Individual Defendants are liable to pay damages, pursuant to the common

law, to Plaintiff Tacnière and to the members of Class B in the amount to be determined plus and
in accordance with the CPA, the costs of administering the plan to distribute the recovery in this
action.
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REAL AND SUBSTANTIAL CONNECTION WITH ONTARIO
64.

This action has a real and substantial connection with Ontario because, among other

things:
(a)

Guestlogix is a reporting issuer in Ontario; and

(b)

Class Members who are resident in Ontario acquired Guestlogix shares and
suffered damage and loss in Ontario, e.g., the tort occurred in Ontario.

RELEVANT LEGISLATION
65.

The Plaintiffs plead and rely upon the CJA, the CPA, NI 51-102, NI 52-109, the OSA, and

the Equivalent Securities Acts.
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PLAN OF C OMPROMISE AND ARRANGEMENT
WHEREAS GuestLogix Inc. (the "Company") is a debtor company under the Companies '
Creditors Arrangemenr Act, R.S.C. 1985, ·c. C-36, as amended (the "CCAA");
AND WHEREAS the Company obtained protection under the CCAA pursuant to the First
Amended and Restated Initial Order (the "Initial Orderi>) of the Ontario Superior Court of
Justice (Commercial Ust) (the "Court'') dated as of February 9, 2016 (the "Filing Date");

AND WHEREAS the Company files this plan of compromise and arrangement with the Court
pursuant to the CCAA and hereby proposes and presents this plan of compromise and
arrangement to the Unsecured Creditors Class (as defined below) under and pursuant to the
CCAA.
ARTICLE l
INTERPRETATION
1.1

Defmitions

In the Plan, unless otherwise stated or unless the subject matter or context otherwise requires:
''Affected Claim'' means any Claim that is not an Unaffected Claim and, for greater certainty
includes any Affected Unsecured Claim and any Equity Claim.
"Agreed Number" means, with respect to the New Common Shares, that number of New
Common Shares to be issued to the Sponsor on the Plan Implementation Date pursuant to the
Plan as agreed to by the Company and the Sponsor.
''Affected Creditor" means any Creditor with an Affected Claim, but only with respect to and to
the extent of such Affected Claim.
·'Affected Unsecured Claim" means any Affected Claim against the Company that is not
secured by a valid security interest over assets or property of the Company and is not an Equity
Claim.
"Affected Unsecured Creditor" means any Creditor with an Affected Unsecured Claim against
the Company.
"Applicable Law" means any law, statute, order, decree, judgment, rule, regulation. ordinance
or other pronouncement having the effect of law whether in Canada or any other country, or any
domestic or fo reign state, county, province, city or other political subdivision of any
Governmental Entity.
"Articles" means ,the articles of the Company.
"Articles of Reorganization" means the articles of reorganization of the Company to be filed
pmsuant to section 186 of the OBCA in accordance with section 5.5 hereof.

-2"Assessments" means Claims of her Majesty the Queen in Right of Canada or of any province,
territory or municipality thereof or any other taxation authority in any Canadian or foreign
jurisdiction, including, without limitation, amounts that have arisen or that may arise under any
notice of assessment, notice of reassessment, notice of appeal, audi½ adjustment, investigation,
demand or similar request from any taxation authority and for greater certainty Assessments does
not include any Go~ernment Priority Claim.
"AssetCo" means a new corporation to be incorporated pursuant to section 5.2 hereof.

"Business Day" means a day, other than Saturday and Sunday, on which banks are generally
open for business in Toronto, Ontario.
"CCAA" has the meaning ascribed thereto in the recitals.

"CCAA Proceeding" means the proceeding commenced by the Company pursuant to the
CCAA, identified by Court File No.CV-16-11281-00CL.
..Charges" means, collectively~ the Administration Charge (as defined in the Initial Order), the
Di.rectors' Charge, the KERP Charge (as defined in the K.ERP Approval Otder of the Court dated
March 21 , 2016), the KEIP Charge (as defined in the KEIP Approval Order of the Court dated
March 21, 2016), and any other charges or security interests in respect of the assets, property or
undertaking of the Company ordered m created by the Court in the CCAA Proceeding.
"Certificate of Amendment" means the certificate of amendment to be issued pursuant to
section 186 of the OBCA in respect of the Articles of Reorganization.
"Claim" means:
(a)

any rig_ht or claim of any Person against the Company or its assets, property or
undertaking, wbe.ther or not asserted, in connection with any indebtedness,
liability or obligation of any kind whatsoever in existence on the Fi)jng Date, and
any interest accrued thereon or costs payable in respect thereof~ whether or not
such right or claim is reduced to judgn1ent, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed , legal, equitable, secured,
unsecured, perfected, unperfected, present, future, known, unknown, by
guarantee, by surety or otherwise, and whether or not such right is executory or
anticipatory in nature, including any Assessment or CRA Claim and any right or
ability of any Person to advance a claim for contribution or indemnity or
otherwise against the Company with respect to any matter, action, cause or chose
in action, but subject to any counterclaim, set-off or right of compensation in
favour of the Company which may exist, whether existing at present or
commenced in the future, which indebtedness, liability or obligation is based in
whole or in part on facts that existed prior to the Filing Date and any other claims
that would have been claims provable in bankruptcy had the Company become
bankrupt on the Filing Date, including for greater certainty any Equity Claim and
any claim against the Company for indemnification by any Director or Officer in
respect of a Director/Officer Claim (but exc-luding any such claim for
indemnification that is covered by the Directors' Charge);

-3 (b)

any right or claim of any Person against the Company in connection with any
indebtedness, liability or obligation of any kind whatsoever owed by the
Company to such Person arising out of (A) the restructuring, disclaimer,
resiliation, termination or breach by the Company on or after the Filing Date of
any contract, lease, agreement (including an employee agreement) or arrangement
whether written or oral, or (B) any other action taken by or omission of the
Company on or after the Filing Date and includes, without limitation, any
Assessment or CRA Claim; and

(c)

any right or claim of any Person against one or more of the Directors and/or
Officers howsoever arising, whether or not such right or claim is reduced to
judgment~ liquidated, unliquidated, fixed, contingent, matured, unmatured,
disputed, undisputed, legal, equitable, secured, m1secured, perfected, unperfected,
present, future, known, or unknown, by guarantee, surety or otherwise, and
whether or not such right is executory or anticipatory in nature, including any
Assessment or CRA Claim and any right or ability of any Person to advance a
claim for contribution or indemnity or otherwise with respect to any matter,
action, cause or chose in action, whether existing at present or commenced in the
future, for which any Director or Officer is alleged to be, by statute or otherwise
by law or equity, liable to pay in his or her capacity as a Director or Officer (each
a "Director/Officer Claim", and collectively, the "Director/Officer Claims'').

"Claims Bar Date" means the Prefiling Claims Bar Date or the Restructuring Claims Bar Date,
as applicable, as defined in the Claims Procedure Order.
"Claims Procedure Order" means the Order by the Court under the CCAA granted April 29,
2016 establishing a claims procedure in respect of the Company, as same may be further
amended, restated or varied from time to time.
"Closing Payments" means the amounts to be paid by the Company pursuant to the Plan or the
Transaction Agreement on or prior to the Plan Implementation Date and includes, without
limitation, any:
(a)

Claim secured by any of the Charges;

(b) .

Post-Filing Claims;

(c)

Transition Costs;

(d)

all amounts in respect of Personnel pursuant to section 4.3(2) of the Transaction
Agreement, to the extent that such amounts do not constitute Affected Claims,
and for greater certainty all obligations to Personnel in respect of terrui1;rntion and
severance pay as at the Closing Time shall constitute Affected Claims;

(e)

without duplication, all Employee Priority Claims; and

(f)

Government Priority Claims.
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"Common Shares" means the common shares in the capital of the Company designated as
common.shares in the Articles of the Company.
"Company Advisors" means Thornton Grout Finnigan LLP, Wildeboer Dellelce LLP and
Canaccord Genuity Corp.
"Consolidation Ratio" means, with respect to the Common Shares, the ratio by which Common
Shares outstanding on the Plan Implementation Date at the relevant time (including, for the
avoidance of doubt, any Common Shares that are Existing Shares and any Common Shares that
are New Common Shares issued pursuant to the P1an) are consolidated pursuant to the Plan, as
agreed by the Company and the Sponsor.
"Court'' has the meaning ascribed thereto in the recitals.
"CRA Claim" means any Claim of the Her Majesty the Queen in Right of Canada, the Canada
Revenue Agency or any other Person relating in any manner whatsoever to any failure by the
Company and/or any Director or Officer to (j) comply wjth the Excise Tax Act or any
Assessment, or (ii) charge, collect or remit goods and services tax and/or harmonized sales tax in
accordance with the Excise Tax Act or any other Applicable Law with respect to goods and
services tax or ha1monized sales tax, including any Claim for interest, penalties, fines, charges,
return of refunds or input tax credit or other amounts of any nature whatsoever and for greater
certainty CRA Claim does not include any Government Priority Claim.
"Creditor" means any Person having a Claim, but only with respect to and to the extent of such
Claim, including the transferee or assignee of a transferred Claim that is recognized as a Person
having a Claim jn accordance with the Claims Procedure Order or a trustee, executor, liquidator,
receiver, receiver and manager or other Person acting on behalf of or through such Person.
"Customer Prepayments" has the meaning ascribed to it in the Transaction Agreement.
"Debentureholders" means the holders of the Debentures.
"Debenture Obligations" means all obligations, liabilities, indebtedness of, or Claims against,
the Company llllder, arising out of or in connection with the Indenture or the Debentures.
"Debentures" means the 7% extendible convertible unsecured subordinated debentures due
December 3 1, 2019 issued pursuant to the Indenture.
"Director/Officer Claim" has the meaning ascribed thereto within the definition of "Claim''
above.
"Directors" means all current and former directors of the Company, in such capacity, and any
person deemed to be a director or former director of the Company, and "Director'' means any
one ofthem.
"Directors' Advisors" means Osler, Hoskin & Harcourt LLP.
"Directors' Charge" has the meaning ascribed to it in the Initial Order.

. 5"Distribution Date'' means the date or dates from time to time set by the Monitor to effect
distributions in respect of the Proven Distribution Claims, which date or dates may be on or after
the Plan Implementation Date.

"Effective Time" means 12:01 a.m. (Toronto Time) on the Plan Implementation Date or such
other time on such date as the Company may determine.
"Employees" means the present and former employees of the Company.
''Employee Priority Claims" means the following Claims of Employees of the Company:
(a)

Claims equal to the amounts that such Employees would have been entitled to
receive under paragraph l36(l)(d) of the Bankruptcy a;1d .Insolvency Act (Canada)
if the Company had become bankrupt on the Filing Date: and

(b)

Claims for wages, salaries, commissions or compensation for services rendered by
such Employees after the Filing Date and on or before the Court sanctions this
Plan together '-'Vith, in the case of travelling salespersons, disbursements properly
incurred by them in and about the Company's business during the same period.

"Encumbrance" means any charge, mortgage, lien, pledge, hypothec, security interest o r other
encumbrance whether created or arising by agreement, statute or otherwise at law, attaching to
property, interests or rights and shall be construed in the widest possible terms and principles
known under the law applicable to such property, interests or rights and whether or not they
constitute specific or floating charges as those tenns are understood under the laws of the
Province of Ontario.
"Equity Claim" means a Claim that meets the definition of "equity claim'' in section 2(1) of the
CCAA and includes, without limitation, any Claim relatjng to the alleged failure of the Company
to comply with revenue recognition or other accounting policies applicable to the Company prior
to the Filing Date, including without limitation any Claim asserted in the Glass action lawsuit
commenced in the Ontario Superior Court of Justice, bearing cowi file number CV-16-5451 1800CP, by Morganti Legal or any Proof of Claim filed in respect of such matters.
"Equity Claimants" means any Person with an Equity Claim, but only in such capacity.
"Equity Interests'' has the meaning ascribed thereto in section 2(1) of the CCAA and includes
the Existing Shares, any shareholder agreement in respect of the Existing Shares, the Existing
Options and any other interest in or entitlement to shares in the capital of the Company, but, for
greater certainty, does not include the New Common Shares issued on the Plan lmplementatjon
Date in accordance with the Plan.
"Existing Options'' means any options, warrants, conversion privileges, puts, calls,
subscriptions, exchangeable securities, restricted share units, share purchase programs or other
rights, entitlements, agreements, arrangements or commitments (pre-emptive, contingent or
otherwise) obligating the Company to issue, acquire or sell shares ot units in the capital of the
Company or to pw·chase any shares, units, securities, options or warrants, or any securities or
obligations of any kind convertible into or exchangeable for shares or units in the capital of the
Company, in each case that are existing or issued and outstanding immediately prior to the

-6Effective Time, including any options to acquire shares, units or other equity securities of the
Company issued under the Stock Option Plans, any warrants exercisable for common shares,
units or other equity securities of the Company, any put rights exercisable against the Company
in respect of any shares, units, options, warrants or other securities, and any rights, entitlements
or other claims of any kind to receive any other form of consideration in respect of any prior or
future exercise of any of the foregoing.

"Existing Shareholder'' means any Person who holds, is entitled to or has any rights in or to the
Existing Shares or any shares in the authorized capital of the Company immediately prior to the
Effective Time, but only in such capacity, and for greater certainty does not include any Person
that is issued New Common Shares on the Plan Implementation Date.
"Existing Shares" means alJ shares in the capital of the Company that are issued and
outstanding immediately prior to the Effective Time and, for greater certainty, does not include
any New Common Shares issued on the Plan Implementation Date.

~'Filing Date" has the meaning ascribed thereto in the recitals.
"Final Order" means any order, ruling or judgment of the Court, or any other court of
competent jurisdiction, (i) that is in full force and effect; (ii) that has not been reversed, modified
or vacated and is not subject to any stay; and (iii) in respect of which all applicable appeal
periods have expired and any appeals therefrom have been finally disposed of, leaving such
orderj ruling or judgment wholly operable.
"GovernlDent Priority Claim'' means all C laims of Governmental Entities against the Company
in respect of amounts that are outstanding and that are of a kind that could be subject to a
demand under:
(a)

subsection 224(1.2) of the Tax Act;

(b)

any provision of the Canada Pension Plan or the Employment Insurance Act that
refers to subsection 224(1.2) of the Tax Act and provides for the collection of a
contribt1tion, as defmed in the Canada Pension Plan, an employee' s premium or
employer's premium, as defined in the Employment Insurance Act, or a premium
under Part VII. I of that Act, and of any related interest, penalties or other
amow1ts; or

(c)

any provision of provincial legislation that has a similar purpose to subsection
224(1.2) of the Tax Act, or that refers to that subsection, to the extent that it
provides for the collection of a sum, and of any related interest, penalties or other
amounts, where the sum:

(i)

has been withheld or deducted by a person from a payment to another
person and is in respect of a tax similar in nature to the income tax
imposed on individuals under the Tax Act; or

(ii)

is of the same nature as a contribution under the Canada Pension Plan if
the province is a "province providing a comprehensive pension plan" as
defined in subsection 3(1) of the Canada Pension Plan and the provincial

-7legislation establishes a "provincial pension plan" as defined in that
subsection.
"G overnmental Entity" means any government, regulatory authority, governmental department,
agency, commission, bureau, official, minister, Crown corporation, court, board, tribunal or
dispute settlement panel or other law, rule or regulation-making organization or entity: (a) having
or purporting to have jurisdiction on behalf of any nation, province, territory or state or any other
geographic or political subdivision of any of them; or (b) exercising, or entitled or purporting to
exercise, any administrative, executive, judicial, legislative, policy, regulatory or trucing authority
or power.
"Indenture" means the indenture dated December 22, 2014 between the Company and the
Indenture Trustee in connection with the issuance of the Debentures.
''Indenture Trusteer means Equity Financial Trust Company, as trustee in respect of the
Debentures under the Indenture.
"Individual Plan Entitlement" means, with respect to each Affected Unsecured Creditor with a
Proven Distribution Claim, its entitlement to receive its respective individual portion of the
Unsecured Creditors Distribution Pool, the quantum of which entitlement shall be calculated as
follows at the relevant time:

(A)

the Proven Distribution Claim of such Affected Unsecured Creditor

divided by
(B)

the total amount of aJl Proven Distribution Claims and Unresolved Claims of
Affected Unsecured Creditors,

m ultiplied by
(C)

the amount of the Un,secured Creditors Distribution Pool.

"Initial Order" has the meaning ascribed thereto in the recitals.
''Insurance Policy" means any insurance policy maintained by the Company pursuant to which
the Company or any Director or Officer is insured.
"Insured Claim" means all or that portion of a Claim arising from a cause of action for which
the applicable insurer or a court of competent j urisdiction has confinned or may hereafter
confirm that the Company or a Director or Officer is insured under an Insurance Policy, to the
extent that such Claim, or portion thereat: is so insured.
"Meeting Date" means the date on which the Meeting is held in accordance with the Meeting
Order.
"M eeting" means the meeting of Affected Unsecured Creditors having Proven Voting Claims or
Unresolved Claims called for the purpose of considering and voting on th1s Plan in accordance
with the tem1s of the CCAA and the Meeting Order.

-8'·Meeting Order'' means the Order of the Court pursuant to the CCAA that, among other things,
authorizes the Company to hold the Meeting, as such Order may be amended, restated or varied
from time to time.
"Monitor" means PricewaterhouseCoopers Inc., in its capacity as the Court-appointed monitor
of the Company in the CCAA Proceeding.
"New Common Shares'' means the new Common Shares to be issued pursuant to section 5.3
hereof.
"OBCA" means the Business Corporations Act (Ontario), R.S.O. 1990, c, B.16, as amended.
"Officers" means all current and former officers of the Company, in such capacity, and
''Officer'' means any one of them.
''Order'' means any order of the Court made in connection with the CCAA Proceeding.
"Person'' means any individual, partnership, limited partnership, joint venture, trust, corporation,
unincorporated organization, government or agency or instrumentality thereof, or any other
corporate, executive, legislative, judicial, regulatory or administrative entity howsoever
designated or constituted, including, without limitation, any present or fom1er shareholder,
supplier, customer, employee, agent, client, contractor, lender, lessor, landlord, sub-landlord~
tenant, sub-tenant~ licensor, licensee, partner or advisor.
"Personnel" has the meaning ascribed thereto in the Transaction Agreement.

"Plan 1' means this Plan of Compromise and Arrangement filed by the Company pursuant to the
CCAA, as it may be amended, supplemented or restated from time to time in accordance with the
its tenns.
1

'Plan Implementation Date" means the Business Day on which the P lan becomes effective,
which shall be the Business Day on which the Monitor delivers the certificate pw·suant to
section 8.4 hereof stating that the Plan Implementation Date has occurred.

"Post-Filing Claims'' means obligations, claims or indebtedness that were incuJTed by the
Company after the Filing Date but before the Plan Implementation Date.
"Proof of Claim" has the· meaning ascribed thereto in the Claims Procedure Order.
"Proven Distribution Claim" means an Affected Unsecured Claim finally determined, settled
or accepted for distribution purposes in accordance with the provisions of the Claims Procedure
Order, the Meeting Order and this Plan,_,as applicable.
'"Proven Voting Claim" means an Affected Unsecured Claim finally determined, settled or
accepted for voting purposes in accordance with the provisions of the Claims Procedure Order,
the Meeting Order and this Plan, as applicable.
"Released Claims" means any and all demands, claims, actions, causes of action, counterclaims,
swts, debts, sums of money, accounts, covenants, damages, judgments, orders1 including for

-9injunctive relief or specific performance and compliance orders, expenses, executions,
Encumbrances and other recoveries on account of any liability, obligation, demand or cause of
action of whatever nature, including claims for contribution or indemnity, whether known or
unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, existing
or hereafter arising, based in whole or in part on any act, omission, transaction, duty,
responsibility, indebtedness; liability, obligation, dealing or other occurrence: (i) existing or
taking place on or prior to the Plan Implementation Date that constitute ot are in any way
relating to, arising out of or in connection with any Claims, any Director/Officer Claims and any
indemnification obligations with respect thereto, any Equity Claims, the Debentures, the
Indenture, the Debenture Obligations, the Equity Interests, the Stock Option Plans, the New
Common Shares, the Individual Plan Entitlement, the business and affairs of the Company
whenever or however conducted, the administration and/or management of the Company, the
Restructuring, the Plan, the CCAA Proceeding, or any document, instrument, matter or
transaction involving the Company taking place in connection with the Restrucn.uing or the Plan;
or (ii) existing or taking place on or prior to the date on which actions are taken to implement the
Plan and that arise out of those actions taken to implement the Plan,

"Released Director/Officer Claim" n1eans any Director/Officer Claim that is released pursuant
to section 6. 1.
"Released Party'' and "Released Parties" have the meaning ascribed thereto in section 6.1 .
"Required Majority" means with respect to the Unsecured Creditors Class, a majority in
number of Affected Unsecured Creditors with Proven Voting Claims representing at least two
thirds in value of the Proven Voting Claims of Affected Unsecured Creditors, in each case who
are entitled to vote at the Meeting in accordance with the Meeting Order and who are present and
voting in person or by proxy on the resolution approving the Plan at the Meeting.
"Restructuring" means the transactions contemplated by the Plan and the Transaction
Agreement.
"Restructuring Costs" means the administrative costs incurred in connection with the
implementation and completion of the Restructuring, the Plan and the CCAA Proceeding
whether payable prior to, on or after the Plan Implementation Date, including, without limitation,
any amount that is reserved to address the reasonable fees and expenses of the Company
Advisors, the Directors 1 Advisors, the Monitor and the Monitor's counsel following the Plan
Implementation Date.
'·Sanction Order" means the Order of the Court sanctioning and approving the Plan.
"Sponsor" means GXI Acquisition Corp.
"Sponsor Advisors" means Good.mans LLP.
"Stock Option Plans" means any options plans, stock-based compensation plans or other
obligatioi1s of the Company in respect of shares, options or warrants for equity in the Company,
in each case as such plans or other obligations may be amended, restated or varied from time to
time in accordance with the terms thereof.
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"Tax Act'' means the Income Tax Act (Canada), as amended.
"Tota) Proceeds" means the aggregate amount of cash, cash equivalents and marketable
securities held by the Company on the Plan Implementation Date, but excludjng all Customer
Prepayments.
"Transaction Agreement" means the agreement dated as of June 30, 2016 between the
Company and the Sponsor and approved by the Court pursuant to the Transaction Approval and
Vesting Order dated July 13, 2016, as such agreement may be or has been amended or modified
from time to time.
"Transferred Assets" means all right, title and :interest of the Company in and to the assets,
property and undertaking listed on Schedule A hereto.
«Transition Costs" means, collectively, the Cure Costs, Assignment Fees and Consent Fees
(each as defined in the Transaction Agreement) payable by the Company on or prior to the Plan
Implementation Date pursuant to the terms of the Transaction Agreement.
"Unaffected Claim" means any:
(g)

Claim secured by any of the Charge.s;

(h)

Insured Claim;

(i)

Claim in respect of Customer Prepayments;

(j)

Post-Filing. Claims;

(k)

Transition Costs;

(1)

Employee Priority Claims;

(m)

Government Priorify Claims; and

(n)

Claim that is not permitted to be compromised pursuant to section 19(2) or 5.1(2)
. of the CCAA..

''U oaffected Creditor" means a Creditor who has an Unaffected Claim, but only in respect of
and to the extent of such Unaffected Claim.
"Undeliverable Distribution" has the meaning ascribed thereto in section 4.6 hereof.
"Unresolved Claim" means any Affected Unsecured Claim or any Proof of Claim that is, at the
relevant time, in dispute for voting and/or distribution purposes pursuant to the Claims Procedme
Order.
"Unresolved Claims Reserve" means cash reserved from the Total Proceeds and held in one or
more separate non-interest bearing accounts, in the aggregate amount sufficient to pay each
holder of an Unresolved Claim the lesser of: (a) the amount of cash that such holder would have

-11been entitled to receive under this Plan if such Unresolved Claim had been a Proven Distribution
Claim on the Plan Implementation Date; and (b) such amount as the Court may otherwise
determine.
"Unsecured C reditors Class" means a class of Persons consisting of those Affected Unsecured
Creditors having Proven Voting Claims established in accordance with Article 3 hereof
''Unsecured Creditors Distribution Pooln means, collectively, the Total Proceeds, less:

(a)

Restructuring Costs as determined by the Monitor; and

(b)

without dupljcation, all amounts required to pay the Closing Payments and to
discharge all Claims with respect there'to.
1.2

Certain Rules of Interpretation

For the purposes of the Plan;
(a)

any reference in the Plan to a contract, instJ1.J,ment, release, indenture or other
agreement or document being in a particular fonn or on particular terms and
conditions means that such document shall be substantially in such form or
substantially on such terms and conditions;

(b)

any reference in the Plan to an Order or an existing document or exhibit filed or to
be filed means such Order, doctm1ent or exhibit as it may have been or may be
amended, modified, or supplemented;

(C)

unless otherwise specified, a:ll references to currency are in United States dollars;

(d)

the division of the Plan into "articles" and ·•sections" and the insertion of a table
of contents are for convenience of reference only and do not affect the
construction or interpretation of the Plan, nor are the descriptive headings of
"articles" and ''sections" intended as complete or accurate descriptions of the
content thereof;

(e)

the use of words in the singular or plural, or with a particular gender, including a
definition, shall not limit the scope or exclude the application of any provision of
the- Plan or a schedule hereto to such Person (or Persons) or circumstances as the
context otherwise permits;

(f)

the words 41includes" and "including1' and similar terms of inclusion shall not,
unless expressly modified by the words "only" or "solely", be construed as terms
of limitation, but rather shall mean "includes but is not limited to" and "including
but not limited to'', so that references to included matters shall be regarded as
illustrative without being either characterizing or exhaustive;

(g)

unless otherwise specified, a]l references to time herein and in any document
issued pursuant hereto mean Eastern Time and any reference to an event

-12 occurring on a Business Day shall mean prior to 5 :00 p.m. (Toronto Time) on
such Business Day;
(h)

unless otherwise specified, time periods within or following which any payment is
to be made or act is to be done shall be calculated by excluding the day on which
the period commences and including the day on which the period ends and by
extending the period to the next succeeding Business Day if the last day of the
period is not a Business Day;

(i)

unless otherwise provided, any reference to a statute or other enactment of
parliament or a legislature includes all regulations made thereLmder, aH
amendments to or re-enactments of such statute or regulations in force from time
to time, and, if applicable, any statute or regulation that supplements or
supersedes such statute or regulation; and

G)

references to a specified "article" or "section" shall, unless something in the
subject matter or context is inconsistent therewith, be construed as references to
that specified article or section of the Plan, whereas the terms "the Plan",
" hereof, "herein", " hereto"', 1'hereunder" and similar expressions shall be deemed
to refer generally to the Plan and not to any particular ' 'article", "'section" or other
portion of the Plan and include any documents supplemental hereto.
1.3

Successors aod Assigns

The Plan shall be binding upon and shall enure to the benefit of the heirs, administrators,
executors, legal personal representatjves, successors and assigns of any Person or party directly
or directly named or .referred to in or subject to the Plan.

1.4

Governing Law

The Plan shall be governed by and construed in accordance with the laws of the Province of
Ontario and the federal Jaws of Canada applicable therein. All questions as to the interpretation
of or application of the Plan and all proceedings taken in connection with the Plan and its
provisions shall be subject to the jurisdiction of the Court.

1.5

Schedules

The following a.re the Schedules to the Plan, which are incorporated by reference into the Plan
and form a part of it:
Schedule A

Transferred Assets

- 13 ARTICLE 2
PURPOSE AN D EFFECT OF THE PLAN
2.1

Purpose

The purpose of the Plan is:
(a)

to implement a recapitalization of the Company~

(b)

to provide for a settlement ot~ and consideration for, all Affected Claims;

(c)

to effect a release and discharge of all Affected Claims and other Released
Claims; and

(d)

to ensure the continuation of the Company,

in the expectation that the Persons who have an economic interest in the Company will derive a
greater benefit from the implementation of the Plan than they would derive from any other
alternative in respect of the Company.
2.2

Persons Affected

The Plan provides for a full and final release and discharge of the Affected Claims ·and Released
Claims, a settlement of, and consideration for, all Affected Claims and a recapitalization of the
Company. The Plan will become effective at the Effective Time in accordance with its terms
and in the sequence set forth in section 5.4 and shall be binding on and enure to the benefit of the
Company, the Affected Creditors, the Released Parties and all other Persons directly or indirectly
named or referred to in or subject to Plan.
2.3

Persons Not Affected

The Plan does not affect the Unaffected Creditors, subject to the express provisions hereof
providing for the treatment of Insured Claims. Nothing in the Plan shall affect the Company's
rights and defences, both legal and equitable, with respect to any Unaffected Claims including all
rights with respect to legal and equitable. defences or entitlements to set-offs or recoupments
against such Unaffected Claims.
ARTICLE3
CLASSIFICATION AND TREATMENT OF CREDITORS AND RELATED MATTERS
3.1

Claims Procedure

The procedure for determining the valjdity and quantum of the Affected Claims for voting and
distribution purposes under the Plan shall be governed by the Claims Procedure Order, the
MeetiJ1g Order, the CCAA, the Plan and any further Order of the Comt.
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3.2

Classification of Creditors

In accordance with the Meeting Order, there shall be one class of Creditors for the purpose of
considering and voting on this Plan, being the Unsecured Creditors Class.

Equity Claimants shall not receive any consideration or distributions under this Plan and shall
not be entitled to vote on this Plan at the Meeting.
3.3

Meeting

The Meeting shall be held in accordance with the Meeting Order and any further Order of the
Court. The only Persons entitled to attend and vote at the Meeting are those specified in the
Meeting Ordel'.
3.4

Unaffected CJaims

(a)

Unaffected Claims shall not be compromised, rele~sed., discharged, cancelled or
barred by the Plan.

(b)

Except to the extent that an Unaffected Claim is satisfied by the payment of a
Closing Payment pursuant to section 5.4(a) hereot~ Unaffected Creditors will not
receive any consideration or distributions under the Plan in respect of their
Unaffected Claims. Unaffected Creditors shall not be entitled to vote on the Plan
at the Meeting in respect of their Unaffected Claims.

(c)

Notwithstanding anything to the contrary in the Plan, Insured Claims shall not be
compromised, released, discharged, cancelled or barred by the Plan, provided that
from and after the Plan Implementation Date, any Person having an Insured Claim
shall be irrevocably limited to recovery in respect of such Insured Claim solely
from the proceeds of the applicable Insurance Policies, and Persons with any
Insured Claims shall have no right to, and shall not, directly or indirectly, seek
any recoveries from any Person, including the Company, the Directors or Officers
or any other Released Party, other than enforcing such Person's rights to be paid
by the applicable insurer(s) from the proceeds of the applicable Insurance
Policies. This section 3.4(c) may be relied upon and rnised or pied by the
Company, a Director, an Officer or any other Released Party in defence or
estoppel of or to enjoin any claim, action or proceeding brought in contravention
of this section. Nothing in the Plan shall prejudice, compromise, release or
otherwise affect any right or defonce of any insurer in respect of an Insurance
Policy or any insured in respect of an Insured Claim.
3.5

Unresolved CJaims

(a)

Any Affected Unsecured Creditor with an Umesolved Claim shall not be entitled
to receive any distribution hereunder with respect to such Unresolved Claim
unless and until such Claim becomes a Proven Distribution Claim.

(b)

An Unresolved Claim shall be resolved in the manner set out in the Claims
Procedure Order. Distributions pursuant to section 4.2 hereof shall be made in
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respect of any Unresolved Claim that is finally determined to be a Proven
Distribution Claim in accordance with the Claims Procedure Order. ·
(c)

On the date that all Unresolved Claims have been finally resolved in accordance
the Claims Procedure Order, the Monitor shall release all remaining cash, if any,
from the Unresolved Claims Reserve and shall distribute such cash to the
Affected Unsecured Creditors with Proven Disttibution Claims in accordance
with section 4.2(b) hereof.

3.6

Director/Officer Claims

All Released Director/Officer Claims shall be fully, finally 1 irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan Implementation Date. Any
Director/Officer Claim that is not a Released Director/Officer Claim will not be compromised,
released, discharged, cancelled and barred. For greater certainty, any Claim of a Director or
Officer against the Company for indemnification or contribution in respect of any
Director/Officer Claim (other than any such claim for indemnification that is covered by the
Directors' Charge) shall be treated for all purposes under the Plan as an Affected Claim that is
compromised, released and discharged pursuant to the Plan.

3.7

Extinguishment of Claims

On the Plan Implementation Date, in accordance with the terms and in the sequence set forth in
section 5.4 and in accordance with the provisions of the Sanction Order, the treatment of
Affecited Claims and Released Claims, in each case as set forth herein, shall be final and binding
on the Company, aU Affected Creditors and any Person having a Released Claim (and their
respective heirs, executors, administrators, legal personal representatives, successors and
assigns), and all Affected Claims and all Released Claims shall be ful ly, finally, Lrrevocably and
forever released, discharged, cancelled and barred, and the Company and the Released Parties
shall thereupon have no further obligation whatsoever in respect of the Affected Claims or the
Released Claims; provided that nothing herein releases the Company or any other Person from
their obligations to make distributions in the manner and to the extent provided for in the Plan
and provided further that such discharge and release of the Company shall be without prejuctice
to the right of a Creditor in respect of an Unresolved Claim to prove such Unresolved Claim in
accordance with the Claims Procedure Order so that such Unresolved Claim may become a
Proven Distribution Claim that is entitled to receive consideration under section 4.2 hereof.

3.8

Guarantees and Similar Covenants

No Person who has a Claim under any guarantee, surety, indemnity or similar covenant in
respect of any Claim that is compromised and released under the Plan or wbo has ~y right to
claim over in respect of or to be subrogated to the rights of any Person in respect of a Claim that
is compromised under the Plan shall be entitled to any greater rights than the Person whose
Claim is compromised under the Plan.

3.9

Set-Off

The law of set-off applies to al I Claims.
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ARTICLE 4
PROVISIONS REGARDING DISTRIBUTIONS AND PAYMENTS
4.1

Treatment of Creditors

For purposes of this Plan, the Affected Unsecured Creditors shall receive the treatment provided
in this Article 4 and, on the Plan Implementation Date, all Affected Claims will be compromised
in accordance with the terms of this Plan.

4.2
(a)

Distributions to Affected Unsecured Creditors

In accordance with the steps and sequence set forth in section 5.4, under the
supervision of the Monitor, each Affected Unsecured Creditor having a Proven
Distribution Claim shall become entitled to its Individual P lan Entitlement on the
Plan Implementation Date without any further steps or actions by the Company,
such Affected Unsecured Creditor or any other Person.

(b)

On the applicable Distribution Date, the Monitor shall calculate the amount of the
Unsecured Creditors Distribution Pool and the Individual Plan Entitlement to be
paid to each applicable Affected Unsecured Creditor w ith a Proven Distribution
Claim. The Monitor shall also calculate the amount of Unsecured Creditors
Distribution Pool that is not to be d istributed as a result of Unresolved Claims that
remain outstanding, if any. The Monitor shall then distribute the applicable
amount by way of cheque sent by prepaid ordinary mail, or in such other manner
as the Monitor may detennine, to each Affected Unsecured Creditor with a
Proven Distribution Claim. With respect to any portion of the Unsecured
Creditors Distribution Pool that is reserved in respect of Unresolved Claims, the
Monitor shall segregate such amounts and hold such amounts in the Unresolved
Claims Reserve.

4.3

Modifications to Distribution Mechanics

The Company and the Monitor shall be entitled to make such additions and modjfications to the
process for making distributions pursuant to the P lan as the Company and the Monitor deem
necessary or desirable in order to achieve the proper distribution and allocation of consideration
to be distributed pursuant to the Plan, and suoh additions or modifications shall not require an
amendment to the Plan or any further Order of the Court, provided that any addition or
modification to the process for making distributions pursuant to the Plan that affects the rights or
interests of the Sponsor shall require the prior consent of the Sponsor.

4.4

Cancellations of Certificates and Notes

Following completion of the steps in the sequence set forth in section 5.4, all Debentures, notes,
certificates, invoices and other instruments evidencing Affected Claims, Debenture Obligations
or Equity Interests will not entitle any holder thereof to any compensation or participation other
than as expressly provided for in the Plan and will be cancelled and will be null and void.
Notwithstanding the foregoing, if and to the extent the Indenture Trustee is required to transfer
consideration issued pursuant to this Plan to the Debentureholders, then the Indenture shall
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remain in effect solely for the purpose of and to the extent necessary to: (i) allow the Indenture
Trustee to make- such distributions to the Debentureholders on the initial Distribution Date and
each subsequent Distribution Date (if applicable); and (ii) maintain all of the protections the
Indenture Trustee enjoys pursuant to the Indenture, including its lien rights v.rith respect to any
distributions under the Plan, until all distributions are made to the Debentureholders hereunder.
For greater certainty, any and all obligations of the Company under and with respect to the
Debentures and the Indenture, including the Debenture Obligations, shall be extinguished on the
Plan Implementation Date and shall not continue beyond the Plan Implementation Date.
4.5

Currency

Unless specifically provided for in the Plan, all monetary amounts referred to in the Plan shall be
denominated in United States dollars and, for the purposes of distributions under the Plan,
Claims shall be denominated in United States dollars and all payments and distributions provided
for in the Plan shall be made in United States dollars. Any Claims denominated in a foreign
currency shall be converted to United States dollars at the Bank of Canada noon exchange rate in
effect at the Filing Date.
4.6

Treatment of Undeliverable Distributions

1f any Affected Unsecured Creditor's distribution under this Article 4 is returned as
undeliverable or remains uncashed six months after mailing (an "Undeliverable Distribution"),
no further distributions to such Creditor shall be made unless and until the Company or the
Monitor is notified by such Affected Unsecured Creditor of such Affected Unsecured Creditor1 s
current address, at which time all such distributions shall be made to such Affected Unsecured
Creditor. AIJ claims for Undeliverable Distributions must be made on or before the date that is
six months following the. final Distlibution Date, after which date any entitlement with respect to
such Undeliverable Distribution shall be forever di scharged and forever barred, without any
compensation therefor, notwithstanding any federal, state or provincial laws to the contrary. At
such time> any Undeliverable Distributions shall be aggregated and if the aggregate of such
Undeliverable Distributions is: (i) equal to or greater than $50,000, (x) such Undeliverable
Distributions shall be paid to the Affected Unsecured Creditors wjth Proven Distribution Claims
on a pro rata basis, provided that the Monitor shall not be required to make a distribution to an
Affected Unsecured Creditor where such distribtttion would be less than $50 and (y) any amount
remainjng after the distribution described in the previous clause (x) shall be returned to the
Company; or (ii) less than $50,000. all s uch Undeliverable Distributions shall be returned to the
Company. Nothing contained in the Plan shall require the Company or the Monitor to attempt to
locate any Person to whom a distribution is payable. No interest is payable in respect of an
Undeliverable Distribution. Unless otherwise expressly agreed by the Monitor and the Company
in writing, any dist1ibution under the Plan on account of the Debentures shall be deemed made
when delivered to the Indenture Trustee.
4.7

Recourse for Restructuring Costs and Closing Payments

In the event that any Restructuring Costs or Closing Payments arise or ate payable following the
Plan Implementation Date and sufficient funds to satisfy such amounts have not been specificaJly
reserved pursuant to the terms of this Plan, such amounts sha!J be payable solely from the
Unsecured Creditors Distribution Pool. For greater certainty, there shall be no recourse against
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the Company for any Restructuring Costs or Closing Payments from and after the Effective Time
and no Person shall have any claim, right or interest against the Company or its property, assets
or undertaking from and after the Effective Time with respect to Restructuring Costs or C1osing
Payments.

4.8

Calculations

All amounts of consideration to be received hereunder will be calculated to the nearest cent
($0.01). AU calculations and detenninations made by the Monitor and/or the Company and
agreed to by the Monitor for the purposes of tbe Plan, including, without limitation, the
allocation of consideration, shall be conclusive, final and binding upon the Affected Creditors
and the Company.

4.9

Taxes in respect of Distributions

Notwithstanding any other provision of this Plan, each Affected Unsecured Creditor that is to
receive a distribution pursuant to this Plan will have sole and exclusive responsibility for the
satisfaction and payment of any tax obligation imposed by any Governmental Authority
(including income and other tax obligations) on account of such distribution.
To the extent that amounts are withheld or deducted from any distributions, payments or
disbursements and paid over to the applicable taxing authority in accordance with Applicable
Law, such withheld or deducted amounts shall be treated for all purposes of this Plan as having
been paid to such Affected Unsecured Creditor. No gross-up or other adjustment will be made to
any distributions to Affected Unsecured Creditors under this Plan on account of any amounts so
deducted or withheld from any distribution.

ARTICLE 5
RESTRUCTURING

5.1

Corporate Actions

The adoption, execution, delivery, implementation and consummation of all matters
contemplated under the Plan involving corporate actions of the Company will occur and be
effective as of the Plan Implementati.on Date, and shall be deemed to be authorized and approved
under the Plan and by the Court, where applicable, as part of the Sanction Order, in all respects
and for all purposes without any requirement of further action by shareholders, directors or
officers of the Company. All necessary approvals to take actions shall be deemed to have been
obtained from the directors, officers or shareholders of the Company, as applicable, including the
deemed passing by any class of shareholders of any resolution or special resolution and any
shareholders' agreement or agreement between a shareholder and another Person limiting in any
way the right to vote shares held by such shareholder or shareholders with respect to any of the
steps contemplated by the Plan shall be deemed to have no force or effect.

5.1

AssetCo

AssetCo shall be incorporated prior to the Plan Implementation Date and shall not be an affiliate
of the Company. At the time that AssetCo is incorporated, AssetCo shall issue one common
share to a shareholder that is not an affiliate of the Company prior to the Plan Implementation
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any liability or obligation of AssetCo.

5.2

Transfer of Transferred As.sets to AssetCo

(a)

On the Plan Implementation Date, immediately prior to the initiaHon of the
sequence of steps and transactions referred to in section 5 .4 hereof, all Transferred
Assets shall be transferred to AssetCo together with (and, for greater certainty, not
free and clear of) any and all Encumbrances in respect of such Transferred Assets.
Any and all Affected Claims in respect of the Transferred Assets shall be fully,
finally, irrevocably and forever released, waived; discharged, cancelled and
barred on the Plan lmplementation Date as against the Company, the Directors
and the Officers, provided that any litigation or enforcement process against the
Company for a non-monetary remedy in respect of any such Transferred Assets
may be continued against (and in the name of) AssetCo (and, for greater certainty,
not against the Company). The style of cause of any such litigation or
enforcement process in respect of such Transferred Assets shall be amended such
that AssetCo. not the Company, is the party named in the applicable litigation or
enforcement process.

(b)

The Company, with the consent of the Monitor, shall be permitted to transfer to
AssetCo prior to the Plan Implementation Date an amount sufficient to provide
for the costs associated with the liquidation and dissolution of AssetCo.

5.3

New Common Shares

On the Plan Implementation Date, in the sequence set forth' in section 5.4 and under the
supervision of the Monitor, the Company shall issue the Agreed Number of New Common
Shares to the Sponsor in exchange for the payment by the Sponsor of the Subscription Price (as
defined in the Transaction AgTeement) pursuant to the terms of the Transaction Agreement.

5.4

Seq uence of Plan Implementation Date Transactions

The following steps, coµipromises and releases to be effected in the implementation of the Plan
shall occur, and be deemed to have occurred, in the following order in five minute increments
(unless otherwise noted), without any further act or fonnality on the Plan Implementation Date
beginning at the Effective Time:
(a)

the Company shall pay, or cause to be paid, all Closing Payments;

(b)

all Existing Options shall be cancelled and terminated without any liability,
payment or other compensation in respect thereof;

(c)

the Stock Option Plans shall be terminated;

(d)

each Affeoted Unsecured Creditor with a Proven Distribution Claim shall become
entitled to its Individual Plan Entitlement (as it may be adjusted based on the final
determination of Unresolved Claims in the manner set forth herein) in full
consideration for the irrevocable, final and full compromise, satisfaction and
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release of such Affected Unsecured Creditor's Affected Unsecured Claim, ancl
each such Affected Unsecured Creditor shall be entitled to receive a distribution
from the Unsecured Creditors Distribution Pool for its Individual Plan Entitlement
in accordance with this Plan on the Distribution Date;
(e)

upon receipt by the Monitor of the Closing Cash Payment (as defined in the
Transaction Agreement), the Company shall issue to the Sponsor the Agreed
Number of New Common Shares;

(f)

the Articles shall be altered to, among other things, (i) consolidate the issued and
outstanding Common Shares (including, for the avoidance of doubt, Common
Shares that are Existing Shares and New Common Shares issued pursuant to
section 5.4(e)) on the basis of the Consolidation Ratio; and (ii) provide for such
additional changes to the rights and conditions attached to the Common Shares as
may be agreed to by the Company and the Sponsor;

(g)

any fractional Common Shares held by any holder of Common Shares

immediately following the consolidation of the Common Shares referred to in
section 5.4(f) shall be cancelled without any liability, payment or other
compensation in respect thereof, and the Articles shall be altered as necessary to
achieve such cancellation;
(h)

all Equity Interests (for greater certainty, not including any New Common Shares
that remain issued and outstanding immediately following the cancellation of
fractionaJ interests in section 5.4(g)J shall be cancelled and extinguished without
any liability, payment or other compensation in respect thereof and all Equity
Claims shall be fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred without any liability, payment or other
compensation in respect thereof;

(i)

subject only to section 4.4 hereof, the Debentures, the Indenture and all Debenture
Obligations shall be deemed to be fully, finally, irrevocably and forever
compromised, re1eased, discharged, cancelled and barred;

G)

all Affected Claims remaining after the step referred to in section 5.4(i) shall be
fully, finally, irrevocably and forever compromised, released, discharged
cancelled and barred without any liability, payment or other compensation in
respect thereof;

(k)

any right of indemnity or contributjon of a Director, Officer or Employee against
the Company of any nature whatsoever (whether pursuant to a written contract or
agreement or otherwise, and whether present or future or known or unknown)
s11all be fully, finally, irrevocably and forever terminated, extinguished,
compromised, released, discharged, cancelled and barred without any liability,
payment or other compensation in respect thereof and each Director, Officer or
Employee shall be permanently barred, estopped, stayed and enjoined, on and
after the Plan lmplementation Date, from asserting any such right of indemnity or
contribution against the Company;
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(1)

all cun-ent Directors shall be deemed to have resigned from the board of directors
of the Company, and the Persons named on a certificate to be filed with the Court
by the Company on or pri~r to the Plan Implementation Date sball be appointed to
the board of directors of the Company; and

(m)

the releases set forth in Article 6 shall become effective.

5.5

Application of Sections 95 to 101 of the Bankruptcy and Insolvency Act

Sections 95 to 101 of the Bankruptcy and Insolvency Act (Canada) shall not apply to any of the
transactions implemented pursuant to this Plan.
5.6

Amendment of the Articles

The steps described in sub-sections (f), (g) and (1) of section 5.4 will be implemented pursuant to
section 6(2) of the CCAA and shalJ constitute a valid amendment of the Articles pursuant to the
OBCA, including pursuant to section 186 of the OBCA. Without limjting the gen~rality of the
foregoing, the Company shall file, prior to the Plan Implementation Date, Articles of
Reorganization on terms providing that the Articles will become effective, and the Certificate of
Amendment will be issued, on the Plan Implementation Date.

5. 7

Issuance~ Free and Clear

Any issuance of any consideration pursuant to the Plan will be free and clear of any
Encumbrances.

5.8

Stated Capital

For purposes of the OBCA, the aggregate stated capital of the New Common Shares issued
pursuant to the Plan shall be detennined by the new board of directors of the Company appointed
pursuant to the Plan Sanction Order.

5.9

No Exercise of Right oi· Remedy

Subject to the perfmmance by the Company of its obligations under the Plan and except as
provided in the Plan, all obligations, agreements, contracts or arrangements to which the
Company is a party on the Plan Implementation Date shall be and remain in full force and effect,
unamended, as at the Plan Implementation Date and no Person, including any party thereto, shall
on or following the Plan Implementation Date, accelerate, terminate, refuse to renew, rescind,
refuse to perform, cancel or otherwise disclaim or resiliate its obligations or the Company' s
interests thereunder, or enforce or exercise (or purp011 to enforce or exercise) any right or
remedy (including any right to receive any change of control, assignment or similar payment)
under or in respect thereof by reason:
(a)

of any event that occurred prior to the Plan Implementation Date;

(b)

that the Company is or was insolvent, or that the Company sought or obtained
relief or took steps as part of the Plan or under the CCAA;
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of any default, event of defauJt or circumstance of non-compliance arising as a
result of the financial condition or insolvency of the Company or the CCAA
Proceeding;

(d)

of the effect upon the Company of the completion of any of the transactions
approved in the CCAA Proceeding or contemplated by the Plani including,
without limitation, as a result of a change of control of the Company; or

(e)

of any compromises, settlements, restructurings, recapitalizations or
reorganizations effected pursuant to the Plan, including, without limitation, the
compromise of the Claim of any Person with respect to a Retained Agreement (as
defined in the Transaction Agreement).

ARTICLE 6
RELEASES
6.1

Plan Releases

On the Plan Implementation Date. in accordance with the sequence set forth in section 5.4, the
Company, the Company' present and former employee.s and contractors, the Directors and
Officers, the Company Advisors, the Directors' Advisors, the Monjtor, the Monitor's counsel,
the Sponsor and the Sponsor Advisors and each and every present and former shareholder,
affiliate, subsidiary, director, officer, partner, employee, auditor, financial advisor, legal counsel
and agent of any of the foregoing Persons refeITed to in this section 6.1 (each of such Persons
referred to in this section 6. 1, in their capacity as such, being herein referred to individually as a
, '•Released Party" and a11 referred to collectively as "Released Parties") shall be released and
discharged from any and all Released Claims, and all Released Claims shall be deemed to be
fully, finally, irrevocably and forever waived, discharged1 released, cancelled and barred as
against the Released Parties, all to the fullest extent permitted by Applicable Law, provided that
nothing herein will waive, discharge, release, cancel or bar (a) the right to enforce the Company'
obligations under the Plan, (b) the Company from or in respect of any Unaffected Claim or any
Claim that is not permitted to be released pursuant to section 19(2) of the CCAA or (c) any
Director or Officer from ru1y Director/Officer Claim that is not pe1mitted lo be released pursuant
to section 5.1(2) of the CCAA.

6.2

Limitation on Insured Claims

Notwithstanding anything to the contrary in section 6. 1 and 6.3, Insured Claims shall not be
compromised, released, d ischarged, cancelled or barred by the Plan, provided that from and after
the Plan Implementation Date, any Person having an Insured Claim shall be inevocably limited
to recovery in respect of such Insured Claim solely from the proceeds of the applicable Iosurance
Policies, and Persons with an Insured Claim shall have no right to, and shall not, directly or
indirectly, seek any recoveries in respect thereof from the Company, any Director or Officer or
any other Released Party, other than enforcing such Person's rights to be paid by the applicable
insurer(s) from the proceeds of the applicable Insurance Policjes.
,
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Injunctions

AU Persons are permanently and forever barred, estopped, stayed and enjoined, on and after the
Effective Time, with respect m any and all Released Claims, from (i) commencing, conducting
or continuing in any manner, directly or indirectly, any action, suits, demands or other
proceedings of any nature or kind whatsoever (including, without limitation, any proceeding in a
judicial, arbitral, administrative or other forum) against any of the Released Parties;
(ii) enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner
or means, directly or indirectly, any judgment, award, decree or order against any of the
Released Parties or their property; (iii) creating, perfecting, asserting or otherwise enforcing,
directly or indirectly, any lien or encumbrance of any kind against the Released Parties or their
property; or (iv) taking any actions to interfere with the implementation or consummation of the
Plan; provided, however, that the foregoing shall not apply to the enforcement of any obligations
under the Plan.
For greater certainty, the -provisions of this section 6.3 shall apply to Insured Claims in the same
manner as Released Claims, except to the extent that the rights of such ·Persons to pursue such
Insured Claims against an insurer in respect of an Insurance Policy are expressly preserved
pursuant to section 3.4(c) and section 6.2, and provided further that, notwithstanding the
restrictions on making a claim that are set forth in sections 3.4(c) and 6.2, any claimant in respect
of an Insured Claim that was duly filed with the Monitor by the Claims Bar Date shall be
permitted to pursue the litigation in respect thereof to the extent necessary solely for the purpose
of preserving such claimant's ability to pursue such Insured Claim against an insurer in respect
of an Insurance Policy in the manner authorized pursuant to section 3.4(c) and section 6.2.

ARTICLE7
COURT SANCTION
7.1

Application for Sanction Order

If the Required Majority of the Affected Unsecured Creditors in the Unsecured Creditors Class
approves the Plan, the Company shall apply for the Sanction Order on or before the date required
pursuant to the Transaction Agreement.

7.2

Sanction Order

Subjec:t to Section 7.1 hereot~ the Company shall seek a Sanction Order that, among other things:
(a)

declares that (i) the Plan has been approved by the Required Majority of Affected
Unsecured Creditors in the Unsecured Creditors Class in conformity with the
CCAA; (ii) the activities of the Company have been in reasonable compliance
with the provisions of the CCAA and the Orders ofthe Court made in this CCAA
Proceeding in all respects; (iii) the Court is satisfied that the Company has not
done or purported to do anything that is not authorized by the CCAA; and (iv) the
Plan, the Restructuring and the transactions contemplated thereby are fair and
reasonable;

(b)

declares that as of the Effective Time, the Plan and all associated steps,
compromises, transactions, a1Tangements, releases and reorganizations effected
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effective as herein set out upon and with respect to the Company, all Affected
Creditors, the Directors and Officers, any Person with a Director/Officer Claim,
any Person with an Equity Claim, the Released Parties and all other Persons
named or referred to in or subject to Plan;
(c)

declares that the steps to be taken and the compromises and releases to be
effective on the Plan Implementation Date are deemed to occur and be effected in
the sequential order contemplated by section 5.4 on the Plan Implementation
Date, beginning at the Effective Time;

(d)

declares that all obligations, agreements, contracts or arrangements to which the
Company is a party on the Plan Implementation Date shall be and remain in full
force and effect, unamended, as at the Plan Implementation Date and prohibits the
exercise by any Person of any right or remedy that is prohibited pursuant to
section 5.9;

(e)

authorizes and gives effect to the transfer of the Transferred Assets to AssetCo
pursuant to section 5.2;

(f)

authorizes the Monitor to perfonn its functions and fulfil its obligations under the
Plan to facilitate the implementation of the Plan;

(g)

subject to payment of any amounts secured thereby, declares that each of the
Charges shall be temunated, discharged and released upon a filing of the Monitor
of a certificate confirming the tennination of the CCAA Proceedings;

(h)

declares that the Company and the Monitor may apply to the Court for advice and
direction in respect of any matters arising from or under the P1an; and

(i)

declares that the Persons to be appointed to the boards of directors of the
Company on the Plan implementation Date shall be the Persons named on a
certificate to be filed with the Court by the Company on or prior to the Plan
Implementation Date.

ARTICLE S
CONDITIONS PRECEDENT AND IMPLEMENTATION
8.1

Conditions Precedent in Favour of the Company

The implementation of the Plan shall be conditional upon satisfaction of the following conditions
prior to OJ at the Effective Time, each of which is for the benefit of the Company and may be
waived only by the Company;
(ll)

the conditions precedent in favour of the Company set fotih in section 7 .2 of the
Transaction Agreement shall have been satisfied or waived.
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8.2

Conditions Precedent in Favour of the Sponsor

The implementation of the Plan shall be conditional upon satisfaction of the following conditions
prior to or at the Effective Time, each of which is for the benefit of the Sponsor and may be
waived only by the Sponsor:
(a)

the conditions precedent in favour of the Sponsot set forth in section 7.1 of the
Transaction Agreement shall have been satisfied or waived~

(b)

any and all court-imposed charges on any assets, property or undertaking of the
Company (including the Charges) shall have been discharged as at the Effective
Time;

(c)

all of the Closing Payments shall have been paid by the Company in full;

(d)

the New Common Shares, when issued and delivered, shall be duly authorized,
validly issued and folly paid and non-assessabk and the issuance thereof shall be
exempt from all prospectus and registration requirements of Applicable Laws;

(e)

the te1ms of the New Common Shares shall be satisfactory to the Sponsor;

(f)

all necessary filings in respect of the alteration of the A1iicles shall have been
made on tenns providing that they will become effective and the certificate of
amendment will be issued pursuant to section 186 of the OBCA in accordance
with and at the times set forth in section 5.4(f), 5.4(g) and 5.4(1); and

(g)

the Sponsor shall be satisfied the Transferred Assets have been (or will be on the
Plan Implementation Date) effectively transferred to AssetCo in accordance with
section 5.2 hereof.
8.3

Conditions Precedent in Favour of the Company and the Sponsor

The implementation of the Plan shall be conditional upon satisfaction of the following conditions
prior to or at the Effective Time, each of which is for the mutual benefit of the Company and the
Sponsor and may be waived only by mutual agreement of the Company and the Sponsor:
(a)

the conditions precedent in favour of the Company and the Sponsor in section 7.3
of the Transaction Agreement shall have been satisfied or waived;

(b)

the Plan shall have been approved by the Required Majority of the Unsecured
Creditors Class;

(c)

all orders made and judgments rendered by any competent court of law, and all
rulings and decrees of any competent regulatory body, agent or official in relation
to the CCAA Proceeding, the Restructuring or the Plan shall be satisfactory to the
Sponsor, acting reasonably, including all court orders made in relation to the
Restructuring, and without limiting the generality of the foregoing:
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the Sanction Order shall have been made on terms acceptable to the
Sponsor, acting reasonably, and it shall have become a Final Order; and

(ii)

any other Order deemed necessary for the purpose of implementing the
Restructuring shall have been made on terms acceptable to the Sponsor,
acting reasonably, and any such Order shall have become a Final Order;

(d)

all definitive agreements in respect of the Restmcturing and the amended Articles,
by~laws and other constating documeµts of the Company, and all definitive legal
documentation in connection with all of the foregoing shall be in a form
satisfactory to the Company and the Sponsor;

(e)

all material agreements, consents and other documents relating to the
Restructuring and the Plan shall be in form and in content satisfactory to the
Company and the Sponsor, acting reasonably;

(f)

all material filings under Applicable Laws shall have been made and any material
regulatory consents or approvals that are required in connection with the
Restructuring shall have been obtained and, in the case of waiting or suspensory
periods, such waiting or suspensory periods shalJ have expired or been
terminated;

(g)

there shall not be in effect any preliminary or final decision, order or decree by a
Governmental Entity, oo application shall have been made to any Governmental
Entity, and no action or investigation shall have been announced, threatened or
commenced by any Governmental Entity, in consequence of or in connection with
the Restructuring or the Plan that restrains, impedes or prohibits (or couJd
reasonably be expected to restrain, impede or inhibit), the Restructuring or the
Plan or any part thereof or requires or could reasonably be expected to require a
variation of the Restructuring or the Plan; and

(h)

all fees and expenses owing to the Company Advisors, the Directors' Advisors,
the Monitor and the Monitor's cotmsel as of the Plan Implementation Date shall
have been paid, and adequate provision shall have been made for all Restructuring
Costs, including any fees and expenses of the Company Advisors, the Monitor
and the Monitor's counsel, due or accruing due from and afte:r the Plan
Implementation Date.

8.4

Monitor's Certificate

Upon delivery of written notice from the Company Advisors and the Sponsor Advisors of the
satisfaction or waiver of the conclitions set out in sections 8.1, 8.2 and 8.3, and upon the Monitor
being satisfied that adequate provision has been made for all Restructuring Costs, the Monitor
shall forthwith deliver to counsel to the Company and the Sponsor a certificate stating that the
Plan Implementation Date has occurred and that the Plan is effective in accordance with its tenns
and the terms of the Sanction Order. As soon as practicable following the Plan Implementation
Date, the Monitor shall file such certificate with the Court.
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GENERAL
9.1

Binding Effect

The Plan will become effective on the Plan Implementation Date. On the Plan Implementation
Date:
(a)

the treatment of Affected Claims and Released Claims under the Plan shall be
final and binding for all purposes and shall be binding upon and enure to the
benefit of the Company, the Released Parties, all Affected Creditors, any Person
having a Released Claim and all other Persons directly or indirectly named or
referred to in or subject to the Plan and their respective heirs, executors,
administrators and other legal representatives, successors and assigns;

(b)

all Affected Claims shall be forever discharged and released;

(G)

all Released Claims shall be forever discharged and released; and

(d)

each Affected Creditor and each Person holding a Released Claim shall be
deemed to have executed and delivered to the Company and to the Released
Parties, as applicable, all consents, releases, as~ignments and waivers, statutory or
otherwise, required to implement and carry out the Plan in its entirety.
9.2

Waiver of Defaults

From and after the Plan Implementation Date, all Persons shall be deemed to have waived any
and all defaults of the Company then existing or previously committed by the Company, or
caused by the Company, by any of the provisions in the Plan or steps or transactions
contemplated in the Plan or the Restructuring, or any non-compliance with any covenant,
warranty, representation, tenn, provision, condition or obligation, expressed or implied, in any
contract, instrument, by-law, article, credit document~ indenture, note, lease, guarantee or
agreement, written or oral, and any and all amendments or supplements thereto, existing between
such Person and the Company, and any and all notices of default and demands for payment or
any step or proceeding taken or commenced in connection therewith shall be deemed to have
been rescinded and of no further force or effect, provided that nothing shall be deemed to excuse
the Company from perfo1ming its obligations under the Plan or be a waiver of defaults by the
Company under the Plan and the related documents.

9.3

Deeming Provisions

fn the Plan, the deeming provisions are not rebuttable and are concl usive and irrevocable.

9.4

Non-Consummation,

Notwithstanding a prior approval given at the Meeting or the granting of the Sanction Order, at
any time prior to the Effective Time, if the Transaction Agreement is tern1inated in accordance
with its 1erms prior to the Plan Implementation Date, then: (a) the Plan shall be null and void in
all tespects, (b) any settlement or compromise embodied in the Plan and any document or
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contained in the Plan, .and no acts taken in preparation for consummation of the Plan, shall (i)
constitute or be deemed to constitute a waiver or release of any Claims by or against the
Company or any other Person~ (ii) prejudice in any manner the rights of the Company or any
other Person in any further proceedings involving the Company; or (iii) constitute an admission
of any sort by the Company or any other Person. For greater certainty, nothing in this section
abrogates, derogates from or otherwise affects the terms of the Transaction Agreement.

9.5

Modification of the Plan

(a)

The Company and the Sponsor reserve the right, at any time and from time to
time, to amend, modify and/or supplement the Plan, provided that any such
amendment, restatement, modification or supplement must be contained in a
written document and (i) if made prior to or at the Meeting, is communicated to
the Affected Unsecured Creditors attending the Meeting in person or by proxy by
notice to the CCAA service list and the posting of the written document on the
Monitor's website in respect of the CCAA Proceeding, and (ii) if made following
the Meeting, is approved by the Court following notice to the Affected Creditors.

(b)

Notwithstanding section 9.5(a), any amendment, restatement, modification or
supplement may be made by the Company with the consent of the Sponsor and
the Monitor and without further Court Order or approval, provided that it
concerns a matter which, in the opinion of the Company, acting reasonably, is of
an administrative nature required to better give effect to the implementation of the
Plan and the Sanction Order or to cure any errors, omissions or ambiguities and is
not materially adverse to the financial or economic interests of the Affected
Creditors.

(c)

Any amended, restated, modified or supplementary plan or plans of compromise
or arrangement filed with the Court and, if required by this section, approved by
the Court, shall, for all purposes, be and be deemed to constitute the Plan.

9.6

Paramountcy

From and after the Effective Time on the Plan Implementation Date, any conflict between:
(a)

the Plan or any Order in the CCAA Proceeding; and

(b)

the covenants, warranties, representations, terms, conditions, prov1s1ons or
obligations, expressed or implied, of any contract, mortgage, security agreement,
indenture, trust indenture, note, loan agreement, by-law, article, commitment
letter, agreement for sale, lease or other agreement, written or oral and any and all
amendments or supplements thereto existing between one or more of the Affected
Creditors and the Company as at the Plan Implementation Date or the notice of
articles, articles or bylaws of the Company at the Plan Implementation Date,

will be deemed., subject to Section 9.4, to be governed by the te1ms, conditions and provisions of
the Plan and the applicable Order, which shall take precedence and priority. Notwithstanding
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with respect to the Transactioo Agreement.

9.7

Severability of Plan Provisions

If, prior to the Sanction Date, any term or provision of the Plan is held by the Court to be invalid,
void or unenforceable, the Court, at the request of the Company and with the consent of the
Monitor, shall have the power to either (a) sever such term or provision from the balance of the
Plan and provide the Company with the option to proceed with the implementation of the
balance of the Plan; (b) alter and interpret such term or provision to make it valid or enforceable
to the maximum extent practicable, consistent with the original purpose of the term or provision
held to be invalid, void or unenforceable, and such term or provision shall then be applicable as
altered or interpreted; or (c) cause the Company to withdraw the Plan. Provided that the
Company proceed with the implementation of the Plan, then notwithstanding any such holding,
alteration or interpretation, the remainder of the te1ms and provisions of the Plan shall remain in
full force and effect and shall in no way be affected, impaired or invalidated by such holding,
alteration or interpretation.

9.8

Responsibilities of the Monitor

PricewaterhouseCoopers Inc. is acting in its capacity as Monitor in the CCAA Proceeding with
respect to the Company, the CCAA Proceedings and this Plan and not in its personal or corporate
capacity, and will not be responsible or liable for any obligations of the Company under the Plan
or otherwise.

9.9

Different Capacities

Persons who are affected by the Plan may be affected in more than one capacity. Unless
expressly provided to the contrary herein, a Person wjlJ be entitled to participate hereunder in
each such capacity. Any action taken by a Person in one capacity will not affect such Person in
any other capacity, unless expressly agreed by the Company and the Person in writing or unless
its Claims overlap or are otherwise duplicative.

9.10

Notices

Any notice or other communication to be delivered hereunder must be in writing and reference
the Plan and may, subject as hereinafter provided, be made or given by personal delivery,
ordinary mail or by electronic transmission addressed lo the respective parties as follows:

If to the Company:
GuestLogix Inc.
I I 1 Peter Street, Suite 406
Toronto, Ontario MSV 2Hl
Attention:
Email:

John Gillberry
jgillberry@guestlogix.com
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Thornton Grout Finnigan LLP
100 Wellington Street West, Suite 3200
Toronto, Ontario M5K 1K7
Attention:
Email:

Robert Thornton and Rebecca Kennedy
rthomton@tgf.ca I rkennedy@tgf.ca

If to an Affected Creditor, to the mailing address, facsimile address or email address
provided on such Affected Creditor's Proof of Claim.
If to the Monitor:
PricewaterhouseCoopers Inc.
18 York Street, Suite 2600
Toronto, ON M5J OB2
Attention:
Email

Oreg Prince
gregory J1.prince@ca.pwc.com

with a copy to :
Norton Rose Fulbright LLP
200 Bay Street, P.O. Box 84
Toronto, ON M5J 2Z4
Attention:
Email:

Evan Cobb
evan.cobb@ nortonrosefulbright.com

If to the Sponsor:
Stornoway Portfolio Management Inc.
30 St. Clair Avenue West
Toronto, Ontario M4V 3A1

Attention:
Email:

Scott Reid
sreid@stornowayportfolio.com

with a copy to:
Good.mans LLP
333 Bay Street, Suite 3400
Toronto, Ontario MSH 2S7
Attention:
Email:

Robert J. Chadwick / Bradley Wiffen
rchadwick@ goodmans.ca / bwiffen@ goodmans.ca
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this section. Any such communication so given or made shall be deemed to have been given or
made and to have been received on the day of delivery if delivered, or on the day of faxi11g or
sending by other means of recorded electronic communication, provided that such day in either
event is a Business Day and the communication is so delivered, faxed or sent before 5:00 p.m.
(Toronto time) on such day; otherwise, such communication shall be deemed to have been given
and made and to have been received on the next following Business Day.

9.11

Further Assurances

Each of the Persons directly or indirectly named or referred to in or subject to Plan will execute
and deliver all such documents and instruments and do all such acts and things as may be
necessary or desirable to caiTy out the full intent and meaning of the Plan and to give effect to
the transactions contemplated herein.

DATED as of the 29th day of July, 20 I 6.

SCHEDULE A
TRANSFERRED ASSETS
I.

Any and all shares or equity interests, contingent or otherwise, owned or held by the
Company in any subsidiary or affiliate, including, without limitation, all shares or equity
interests owned by held by the Company in GuestLogix Asia Pacific Limited,
GuestLogix Technologies Limited, GuestLogix USA Inc., and GuestLogix Ireland
Limited.

2.

Any and all Tntercompany Claims (as defined in the Transaction Agreement) that
constitute an asset of the Company in existence immediately prior to the Plan
Implementation Date.

3.

All Benefit Plans and Employee Plans and all assets attributed thereto, to the extent not
treated as Retained Assets (as defined in the Transaction Agreement) for purposes of the
Transaction Agreement.

4.

Any other asset of the Company deemed to be atl Excluded Asset (as defined in the
Transaction Agreement) in existence immediately prior to the Plan Implementation Date.

Schedule "B"
Monitor's Certificate of Plan Implementation

Court File No. CV-16-11281-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED
AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF GUESTLOGIX INC. AND
GUESTLOGIX IRELAND LIMITED
CERTIFICATE OF PRICEWATERBOUSECOOPERS INC.
AS THE COURT-APPOINTED MONITOR OF GUESTLOGIX INC. AND
GUESTLOGIX IRELAND LIMITED
(Plan Implementation)

AU capitalized terms not otherwise defined herein shall have the meanings ascribed
thereto in the Plan of Compromise and Arrangement concerning, affecting and involving
GuestLogix Inc. ("GuestLogix") dated July 29, 2016 (the "Plan"), which is attached as Schedule

"A'' to the Plan Sanction Order of the Honourable Regional Senior Justice Morawetz made in
these proceedings on September 12, 20 I6 (the "Plan Sanction Order"), as the Plan may be
further amended, varied or supplemented from time to time in accordance with its terms.
Pursuant to Article 8.4 of the Plan and paragraph 14 of the Plan Sanction Order,
PricewaterhouseCoopers Inc., in its capacity as the Court-appointed monitor of GuestLogix (the
"Monitor"), delivers this certificate to counsel to GuestLogix (on behalf of GuestLogix) and to

counsel to the Sponsor and hereby certifies, in reliance upon the written confirmation from the
Company Advisors and the Sponsor Advisor and without independent investigation, that:
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The Monitor has received written confinnation from the Company Advisors and

the Sponsor Advisors that tl1e conditions precedent set out in Article 8 of the Plan have been

satisfied orwaived, as applicable.
2.

The Plan Implementation Date has occurred.

3.

The Plan is effective in accordance with its tenns and the terms of the Plan

Sanction Order.

DATED at the City of Toronto, in the Province of Ontario, this _ _ _ day of September, 2016.

PRICEW ATERHOUSECOOPERS INC., in its capacity
as Court~appointed Monitor of GuestLogix fnc.
By:

Name:
Title:

This is Exhibit "D"
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PLAN SANCTION ORDER

THIS MOTION made by GuestLogix Inc. ("GuestLogix") for an Order (the "Plan
Sanction Order"), pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C36, as amended (the "CCAA"), sanctioning the Plan of Compromise and Arrangement dated
July 29, 2016, which is attached as Schedule "A" hereto (and as it may be further amended,
varied or supplemented from time to time in accordance with the terms thereof, the "Plan"), was
heard on September 12, 2016 at 330 University Avenue, Toronto, Ontario.
ON READING the Notice of Motion, the Affidavit of John Gillberry sworn September
7, 2016, filed, the eighth report (the "Eighth Report") and the ninth report (the "Ninth Report")
of PricewaterhouseCoopers Inc., in its capacity as monitor of GuestLogix (the "Monitor"), filed,
and on hearing the submissions of counsel for each of GuestLogix, the Monitor, the Sponsor, and
such other counsel as were present and wished to be heard, no one else appearing although duly
served as appears from the affidavit of service, filed.
DEFINED TERMS
1.

THIS COURT ORDERS that any capitalized terms not otherwise defined in this Plan
Sanction Order shall have the meanings ascribed to such terms in the Plan or the Meeting
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Order granted by this Court on August 3, 2016 (the ''Meeting Order"), as applicable,
and that any capitalized tenns not otherwise defined in paragraph 19 of this Plan Sanction
Order shall have the meanings ascribed to them in the Claims Procedure Order.

SERVICE, NOTICE AND MEETING
2.

TIDS COURT ORDERS that the time for service of the Notice of Motion, the Motion
Record in support of this motion and the Ninth Report be and are hereby abridged and
validated so that the motion is properly returnable today and service upon any interested
party other than those parties served is hereby dispensed with.

3.

THIS COURT ORDERS AND DECLARES that the Meeting was duly convened and
held on September 2, 2016 in conformity with the CCAA and the Meeting Order.

SANCTION OF THE PLAN

4.

THIS COURT DECLARES that:
(a)

the Plan has been approved by the Required Majority of Affected Unsecured
Creditors, as required by the Meet.i ng Order and in conformity with the CCAA;

{b)

the activities of GuestLogix have been in compJiance with the provisions of the
CCAA and the Orders of this Court granted in these CCAA proceedings (the

"Orders") ~
(c)

the Court is satisfied that GuestLogix has not done or purported to do anything
that is not authorized by the CCAA; and

(d)
5.

the Plan and the transactions contemplated thereby are fair and reasonable.

THIS COURT ORDERS AND DECLARES that the Plan is hereby sanctioned and
approved pursuant to section 6 of the CCAA.

- ,.,., PLAN IMPLEMENTATION
6. .

THIS COURT ORDERS that each of GuestLogix and the Monitor are authorized and

directed to take all steps and actions, and do all things, necessary or appropriate to
implement. the Plan in accordance with its terms and to enter into, execute, deliver,
complete, implement and consummate all of the steps, transactions, distributions,
deliveries, allocations and agreements contemplated by the Plan.

All payments and

distributions to be made on behalf of GuestLogix to the Affected Unsecured Creditors
pursuant to the Plan shall be made by the Monitor, and the Monitor shall allocate and
distribute such payments in accordance with the Plan, Neither GuestLogix nor the
Monitor shall incur any liability as a result of acting in accordance with the terms of the
Plan and the Plan Sanction Order.
7.

THIS COURT ORDERS AND DECLARES that, on the Plan Implementation Date, the

Plan and all associated steps, compromises, transactions, arrangements, releases and
reorganizations effected thereby shall be deemed to be implemented, binding and
effective in accordance with the provisions of the Plan, and the steps required to
implement the Plan, including, without limitation, the release of all Affected Claims,
Released Director/Officer Claims and Released Claims in accordance with the tenns of
the Plan, shall be deemed to occur and to take effect in the sequential order and at the
times contemplated in the Plan, without any further act or formality, beginning at the
Effectiv:e Time on the Plan Implementation Date.
8.

THIS COURT ORDERS that TSX Trust Company, as Indenture Trustee, shall be and is

hereby authorized to take all steps necessary to facilitate the implementation of the Plan
in accordance with its terms, and such steps are hereby authorized, ratified and approved,
including, without limitation:
(a)

the receipt of all amounts distributed from the Unsecured Creditors Distribution
Pool on account of the Proven Distribution Claims of holders of the Debentures
(the "Debentureholder Distribution");
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the conversion of the Debenturebolder Distribution into Canadian currency at the
exchange rate available to the Indenture Trustee; and

(c)

the delivery of the Debentureholder Distribution, as the same may be converted
into Canadian currency in accordance with (b) above, to the registered holders of
the Debentures, for further distribution to beneficial holders of such Debentures as
of a record date to be determined by AssetCo in consultation with the Monitor.

9.

THIS COURT ORDERS that the Monitor is hereby authorized and directed to

incorporate a new corporation ("AssetCo'') pursuant to and in accordance with the Plan
and shall hold the share of AssetCo in trust for the Affected Unsecured Creditors.
l 0.

THIS COURT ORDERS that on the Plan Implementation Date, all Transferred Assets

shall be transferred from GuestLogix to AssetCo together with any and all Encumbrances
in respect of such Transferred Assets and any and all Affected Claims in respect of the
Transferred Assets shall be fully, finally, irrevocably and forever released, waived,
discharged, cancelled and baned on the Plan Implementation Date as against GuestLogix
and the Directors and Officers pursuant to and in accordance with Section 5.3 of the Plan,
provided that any litigation or enforcement process against GuestLogix for a nonmonetary remedy in respect of any such Transferred Assets may be continued against
(and in the name of) AssetCo (and, for greater certainty, not against GuestLogix). The
style of cause of any such litigation or enforcement process in respect of such Transferred
Assets shall be amended such that AssetCo, not GuestLogix, is the party n~med in the
applicable litigation or enforcement process.

Gue~tLogix, with the consent of the

Monitor_, shall be permitted to and shall transfer to AssetCo on or prior to the Plan
Implementation Date an amount sufficient to provide for the costs associated with the
liquidation and dissolution of AssetCo.
11.

THIS COURT ORDERS that, from and after the Plan Implementation Date:

(a)

AssetCo is a company to which the CCAA applies;

(b)

AssetCo shall be added as an Applicant in these CCAA proceedings and any
reference in any Order of this Court in respect of these CCAA proceedings to an

- 5"Applicant" or the "Applicants" shall refer to AssetCo, mutatis mutandis, and for
greater certainty, each of the Charges shall constitute a charge on the Property (as
defined in the Initial Order) of AssetCo; and
(c)

the name "GuestLogix Inc." shall be deleted from the within title of proceedings
and replaced with the legal name of AssetCo.

12.

THIS COURT ORDERS that the Monitor and the directors of AssetCo shall have no
l iability in connection with: (i) the incorporation of AssetCo; (ii) the holding of the share
of AssetCo; (iii) any actions of AssetCo taken pursuant to, or in connection with the
implementation of, the Plan; or (iv) any assignment into bankruptcy by AssetCo pursuant
to the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended.

13.

THIS COURT ORDERS that, pursuant to section 6(2) of the CCAA, the Articles of
GuestLogix shall be amended on the Plan Implementation Date in accordance with the
provisions of, and as required to implement, the Plan. Any fractional Common Shares
held by any holder of Common Shares immediately following the consolidation of the
Common Shares referred to in section 5 .S(f) of the Plan shall be cancelled without any
liability, payment or other compensation in respect thereof and all Equity Interests (for
greater certainty, not including any Common Shares that remain issued and outstanding
immediately following the cancellation of fractional interests pursuant to section 5.5(g) of
the Plan) shall be cancelled without any liability, payment or other compensation in
respect thereof.

14.

THIS COURT ORDERS that upon the satisfaction or waiver of the conditions
precedent set out in Article 8 of the Plan in accordance with the te1ms of the Plan, as
coo:firmed by the Company Advisors and the Sponsor Advisors in writing, and upon the
Monitor being satisfied that adequate provision has been made for all Restructuring
Costs, the Monitor is authorized and directed to deliver to counsel to GuestLogix and the
Sponsor a certificate substantially in the form attached hereto as Schedule " B" (the

«Monitor's Certificate") signed by the Monitor, certifying that the Plan Implementation
Date has occurred @d that the Plan is effective in accordance with its terms and the terms
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of the Plan Sanction Order. The Monitor shall file the Monitor' s Certificate with this
Court as soon as practicable following the Plan Imp lementation Date.
15.

THIS COURT ORDERS that, in accordance with the provisions of the Plan, each of the
Charges shall be terminated, discharged and released on the Plan Implementation Date as
against GuestLogix and all of its current and furure assets, W1dertakings and properties of
every nature and kind whatsoever and wherever situated, including all proceeds thereof

16.

THIS COURT ORDERS that upon the delivery of the Monitor's Certificate by the
Monitor pursuant to paragraph 14 of this Plan Sanction Order: (i) this proceeding under
the CCAA shall be and is hereby terminated in respect of GuestLogix and GuestLogix
shall cease to be an Applicant in, or subject to, these CCAA proceedings; and (ii) for
greater certainty, the stay of proceedings set out in paragraphs 15, 16 and 20 of the Initial
Order in favour of GuestLogix and the Directors and Officers, as such stay of
proceedings has been amended and extended in these CCAA proceedings, is hereby
terminated.

17.

THIS COURT ORDERS that sections 95 to 101 of the BIA and any other federal or
provincial law relating to preferences, fraudulent conveyances or transfers at undervalue,
shall not apply to the Plan or to any transactions and distributions implemented pursuant
to the Plan.

EFFECT OF PLAN AND CCAA ORDERS
18.

THIS COURT ORDERS that, from and after the Plan Implementation Date, the Plan
shall inure to the benefit of and be binding upon GuestLogix, the Released Parties, the
Affected Creditors, the Directors and Officers, any Person with a Director/Officer Claim
or a Released Claim, and all other Persons and parties named or referred to in or affected
by the Plan, including, without limitation, their respective heirs, administrators,
executors, legal representatives, successors, and assigns.

19.

THIS COURT ORDERS that, save and except for any Claim that the Applicants, in
consultation with the Monitor, have allowed in these CCAA proceedings, without
limiting the provisions of the Claims Procedure Order, any Person that did not file a
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Proof of Claim or a Notice of Dispute, as applicable, by the Prefiling Claims Bar Date,
the Restructuring Claims Bar Date or such other bar date provided for in the Claims
Procedure Order, as applicable, whether or not such Person received direct notice of the
claims process established by the Claims Procedure Order, shall be and is hereby forever
barred from making any Claim or any Director/Officer Claim and shall not be entitled to
any consideration under the Plan, and such Person's Claim, as applicable, shall be and is
hereby forever barred and extinguished.
20.

THIS COURT ORDERS AND DECLARES that, subject to the performance by
GuestLogix of its obligations under the Plan and except as provided in the Plan, all
obligations, agreements, contracts or arrangements to which GuestLogix is a party on the
Plan Implement~tion Date shall be and remain in full force and effect, unamended, as at

the Plan Implementation Date, and no Person, including any party thereto, shall on or
following the Plan Implementation Date, accelerate, terminate, refuse to renew, rescind,
refuse to perform or otherwise disclaim or resiliate its obligations or the interests of
GuestLogix thereunder, or enforce or exerds.e (or purport to enforce or exercise) any
right or remedy (including any right to receive any change of control, assignment or
similar payment) under or in respect thereof by reason: (i) of any event that occurred
prior to the Plan· Implementation Date; (ii) that GuestLogix was insolvent, or that
GuestLogix sought or obtained relief or took steps as part of the Plan or under the CCAA;
(iii) of any default, event of default or circumstance

pf non-compliance arising

as a result

of the financial condition or insolvency of GuestLogix on or prior to the Plan
Implementation Date or these CCAA proceedings; (iv) of the effect upon GuestLogix of
the completion of any of the transactions approved in these CCAA. proceedings or
contemplated by the Plan, including, without limitation, as a result of a change of control
of GuestLogix, or (v) of any compromises, settlements, restructurings, recapitalizations
or reorganizations effected pursuant to the Plan, including, without limitation, the
compromise of the Claim of any Person with respect to a Retained Agreement.

-8THE MONITOR
21.

THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA and the powers provided to the Monitor herein and in the
Orders and the Plan, shall be and is hereby authorized, directed and empowered to
perform its functions and fulfill its obligations under the Plan to facilitate the
implementation of the Plan.

22.

THIS COURT ORDERS that the Monitor has satisfied all of its obligations up to and
including the date of this Plan Sanction Order, and that: (i) in canying out the terms of
this Plan Sanction Order and the Plan including the obligations, duties and
responsibilities (if any) described in this Plan Sanction Order, the Monitor shall have all
the protections given to it by the CCAA, the Orders, and as an officer of the Court,
including the stay of proceedings in its favour; (ii) the Monitor shall incur no liability or
obligation as a result of carrying out the provisions of this Plan Sanction Order and/or U1e
Plan and in performing its duties as Monitor in these CCAA proceedings including the
obligations, duties and responsibilities (if any) described in this Plan Sanction Order, save
and except for any gross negligence or wilful misconduct on its part; (iii) the Monitor
shall be entitled to rely on the books and records of GuestLogix and any information
provided by GuestLogix without independent investigation; (iv) the Monitor shall not be
liable. for any claims or damages resulting from any enors or omissions in such books,
records or information, or with respect to any such information disclosed to or provided
by the Monitor, including with respect to reliance thereon by any Person; and (v) the
distributions delivered by the Monitor pursuant to the Plan are not delivered by the
Monitor in its personal or corporate capacit-y and are delivered without personal or
corporate liability of the Monitor, and, without limiting the foregoing, t11e Monitor shall
have no obligations or liability in connection with any withholdings or deductions that
any Person may assert should or should not have been made in connection with such
distributions.

23.

THIS COURT ORDERS that upon the delivery of the Monitor' s Certificate by the
Monitor pursuant to paragraph 14 of this Plan Sanction Order, the Monitor shall be
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discharged and released from its duties in respect of GuestLogix other than those
obligations, duties and responsibilities: (i) necessary or reqwred to give effect to the
terms of the Plan and this Plan Sanction Order, (ii) in relation to the claims procedure and
all matters relating thereto as set out in the Claims Procedure Order, and (iii) in
connection with the completion by the Monitor of all other matters for which it is
responsible in connection with the Plan or pursuant to the Orders of this Court made in
these CCAA proceedings.

BOARD OF DIRECTORS OF GUESTLOGIX

24.

TIDS COURT ORDERS AND DECLARES that those persons listed on a certificate to
be filed with the Court by GuestLogix on or prior to the Plan Implementation Date shall
be deemed to be appointed as the board of di.rectors of GuestLogix on the Plan
Implementation Date, provided that such certificate and the Persons listed thereon shall

be. subject to the prior written consent of the Sponsor. Concurrently with the appointment
of such directors, all directors serving immediately prior to the Plan Implementation Date

shall be deemed to resign (unless they are re-appointed in accordance with this
paragraph).

EFFECT, RECOGNITION AND ASSISTANCE
25.

TH1S COURT ORDERS that OuestLogix and the Monitor may apply to this Court for
advice and direction with respect to any matter arising from or under the Plan or this Plan
Sanction Order.

26.

TlllS COURT ORDERS that this Plan Sanction Order shall have full force and effect in
all provinces and tenitories of Canada and abroad as against all Persons and parties
against whom it may otherwise be enforced.

27.

THIS COURT REQUESTS the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada, the United States, or in any other
foreign jurisdiction, to give effect to this Plan Sanction Order and the Plan or to assist
OuestLogix, the Monitor and their respective agents in carrying out the terms of this Plan
Sanction Order and the Pl~. All courts, tribunals, regulatory and administrative bodies
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are hereby respectfully requested to make such orders and to provide such assistance to
GuestLogix and to the Monitor, as an officer of this Court, as may be necessary or
desirable to give effect to this Plan Sanction Order and the Plan, to grant representative
status to the Monitor in any foreign proceeding, or to assist GuestLogix or the Monitor
and their respective agents in carrying out the terms of this Plan Sanction Order and the
Plan.

GENERAL
28.

TIDS COURT ORDERS that this Plan Sanction Order shall be posted on the Monitor's
Webslte at http ://vV\1/vV.pwc. com/ca/en/services/i nsolvency-assi gnments/ guestlogix. html
and is only required to be served upon the parties on the Service List and those parties
who appeared at the hearing of the motion for this Plan Sanction Order.
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NOTICE OF CERTIFICATION AND NOTICE OF HEARING FOR SETTLEMENT
APPROVAL OF THE GUESTLOGIX INC. SECURITIES CLASS ACTION
Read this notice carefully as it may affect your rights.
If you are a person or entity, other than an “Excluded Person”, who acquired securities of GuestLogix Inc.
(“GuestLogix”) during the period from June 8, 2015 to and including November 12, 2015, and who held some or
all of those securities at the close of trading on November 12, 2015 (defined as the “Class”), then this notice is for
you.
In 2016, a proposed securities class action was commenced against GuestLogix and two of its former officers in the
Ontario Superior Court of Justice (the “Court”). It is alleged that during the period from June 8, 2015 to and including
November 12, 2015 (the “Class Period”), the Defendants made misrepresentations and/or omissions of material fact
regarding credit facilities that GuestLogix had entered into and in regard to financial covenants pertaining to those credit
facilities. The parties have reached a proposed settlement of the class action, which is subject to approval by the Court
(the “Agreement”). The Defendants do not admit any wrongdoing or liability. The Agreement is a compromise of
disputed claims. This Notice provides a summary of the proposed settlement.
Under the Agreement, the Defendants will pay or cause to be paid CAD $1,275,000 (the “Settlement Amount”) in full
and final settlement of all claims against them, including Class Counsel’s fees, applicable taxes and expenses, and
interest, in exchange for a full release and a dismissal of the class action. The Settlement Amount, less Class Counsel’s
fees and disbursements, administration expenses and taxes will be distributed to the Class on a pro rata share in
accordance with the Court-approved Plan of Allocation. The Agreement and Plan of Allocation may be viewed at
https://spark.law/guestlogix/ .
There will be a hearing (the “Approval Hearing”) in which Class Counsel will request the Court to approve (i) the
Agreement; and (ii) their legal fees and expenses. The Approval Hearing shall take place on August 13, 2020 via videoconferencing methods such as Zoom or by conference call.
At the Approval Hearing, the Court will determine whether the Agreement is fair, reasonable, and in the best interests
of the Class. At the Approval Hearing, Class Counsel will also seek Court approval of their request for fees equal to
28% of the Settlement Amount plus reimbursement of their relevant expenses. Class Counsel has been working under a
contingency-fee agreement and has not been paid as the matter has proceeded, and has paid all the expenses of
conducting the litigation. Class Counsel will be requesting that the legal fees and disbursements be deducted from the
Settlement Amount.
Class Members do not have to do anything to stay in the class action. If the Court approves the Agreement and any
benefits, including the Settlement Amount become available for distribution to the Class, you will be notified about how
to request a portion. If you stay in the action you will be legally bound by all orders and judgments of the Court and will
not be able to sue the Defendants regarding the legal claims made in this case. Conversely, investors can opt-out of the
proposed settlement and pursue their own action with their own lawyer at their own expense. A copy of the longform notice providing greater detail about the settlement, including about Class Counsel’s fees that will be
requested of the Court, your right to oppose the settlement, the hearing of the motion to approve the settlement,
and the right to opt-out is available at https://spark.law/guestlogix/. Interested class members may submit their
email addresses to the website to stay informed of developments.
Any Class Member may participate in the Approval Hearing to object to the Agreement or comment on the
Agreement or Class Counsel’s request for fees, so long as they email any objections or comments to Class
Counsel at guestlogix@spark.law no later than August 5, 2020. Class Members who do not email an objection or
comment by August 5, 2020 will not be permitted to participate in the Approval Hearing.
The Ontario Superior Court of Justice has authorized distribution of this Notice.
Questions about this Notice should NOT be directed to the Court.
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NOTICE OF CERTIFICATION AND NOTICE OF HEARING FOR
SETTLEMENT APPROVAL OF THE GUESTLOGIX INC. SECURITIES
CLASS ACTION
Read this notice carefully as it may affect your rights
If you are a person or entity, other than an “Excluded Person”, who acquired securities of GuestLogix Inc.
(“GuestLogix”) during the period from June 8, 2015 to and including November 12, 2015, and who held
some or all of those securities at the close of trading on November 12, 2015 (defined as the “Class”), then
this notice is for you.
In 2016, a proposed securities class action was commenced against GuestLogix and two of its former officers,
Brett Proud and Patrick Leung, in the Ontario Superior Court of Justice (the “Court”). It is alleged that during the
period from June 8, 2015 to and including November 12, 2015 (the “Class Period”), the Defendants made or
authorized the making of misrepresentations and/or omissions of material fact regarding credit facilities that
GuestLogix had entered into and in regard to financial covenants pertaining to those credit facilities.
The parties have reached a proposed settlement of the class action, which is subject to approval by the Court
(the “Agreement”). The Defendants do not admit any wrongdoing or liability. The Agreement is a compromise
of disputed claims. This Notice provides a summary of the proposed settlement.
SUMMARY OF THE SETTLEMENT TERMS:
Under the Agreement, the Defendants will pay or cause to be paid CAD $1,275,000 (the “Settlement Amount”)
in full and final settlement of all claims against them, including Class Counsel’s fees, applicable taxes and expenses,
and interest, in exchange for a full release and a dismissal of the class action.
The Settlement Amount, less Class Counsel’s fees and disbursements, administration expenses and taxes will be
distributed to the Class on a pro rata share in accordance with the Court-approved Plan of Allocation. The
Agreement and Plan of Allocation may be viewed at https://spark.law/guestlogix/.
All Class Members will be bound by the terms of the Agreement unless they opt-out of the action. Investors
can opt-out of the proposed settlement and pursue their own action with their own lawyer at their own
expense.
MOTION TO APPROVE SETTLEMENT AGREEMENT AND CLASS COUNSEL FEES:
There will be a hearing (the “Settlement Approval Hearing”) in which Class Counsel will request the Court to
approve (i) the Agreement; and (ii) their legal fees and expenses. The Settlement Approval Hearing shall take
place on August 13, 2020 via video-conferencing methods such as Zoom or by conference call.
At the Settlement Approval Hearing, the Court will determine whether the Agreement is fair, reasonable, and in
the best interests of the Class. At the Settlement Approval Hearing, Class Counsel will also seek Court approval
of their request for fees equal to 28% of the Settlement Amount plus reimbursement of their relevant expenses.
Class Counsel has been working under a contingency-fee agreement and has not been paid as the matter has
proceeded, and has paid all the expenses of conducting the litigation. Class Counsel will be requesting that the
legal fees and disbursements be deducted from the Settlement Amount.
Any Class Member may participate in the Approval Hearing to object to the Agreement or comment on the
Agreement or Class Counsel’s request for fees, so long as they email any objections or comments to Class

Counsel at guestlogix@spark.law no later than August 5, 2020. Class Members who do not email an
objection or comment by August 5, 2020 will not be permitted to participate in the Approval Hearing.
YOUR OPTIONS:
1. STAY IN THE CLASS ACTION AND DO NOTHING:
You do not have to do anything to stay in the class action. Interested class members may submit their
email addresses to the website to stay informed of developments. If the Court approves the
Agreement, it will be distributed according to the terms. You will be legally bound by all orders and
judgments of the Court, and you will not be able to sue the Defendants regarding the legal claims made in
this case.
2. STAY IN THE CLASS ACTION AND OBJECT TO THE AGREEMENT OR CLASS COUNSEL FEES:
If you want to object to the proposed Agreement or to the payment of Class Counsel’s fees and
expenses, you should do so by setting out your objection in an email addressed to Class Counsel at the
address below.
3. OPT-OUT OF THE CLASS ACTION:
All Class Members will be bound by the terms of the Agreement, unless they opt-out. The Opt-Out Form
is available at https://spark.law/guestlogix/, or by calling or emailing Class Counsel at the address below.
Any Class Member who wishes to opt-out of the class action must deliver a completed Opt-Out
Form by email to guestlogix@spark.law. The Opt-Out Form must be received on or before August 5,
2020 at 11:59 pm EST to be valid.
PERSONAL LEGAL ADVICE:
Class Members who seek the advice or guidance of their personal lawyers do so at their own expense.
MORE INFORMATION:
You may obtain further information at https://spark.law/guestlogix, or contact Class Counsel by telephone or
email addressed to:
GuestLogix Class Action Counsel
Spark LLP
c/o Jacqueline Horvat
Tel: 866-203-6184
Email: guestlogix@spark.law

The Ontario Superior Court of Justice has authorized distribution of this Notice.
Questions about this Notice should NOT be directed to the Court
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Court File No.: 16-CV-545118-00CP

ONTARIO

SUPERIOR COURT OF JUSTICE
B E T W E E N:
ALEX M. BODNARCHUK
Plaintiff
– and –
GUESTLOGIX INC., BRETT PROUD AND PATRICK LEUNG
Defendants
Proceeding under the Class Proceedings Act, 1992
PLAN OF NOTICE
Class Counsel proposes providing notice of the certification of this action pursuant to the
Class Proceedings Act, 1992 and of the hearing of the representative plaintiff’s motion for
settlement approval and approval of Class Counsel fees (“Notice”) to the putative Class
by Class Counsel:
I.

publishing the Short-Form Notice in at least ¼ page size in the
business/legal section of the National Post;

II.

disseminating the Short-Form Notice by press release;

III.

posting the Long-Form Notice on its website; and

IV.

disseminating the Long Form Notice by email to any potential Class
Member who has contacted Class Counsel and for whom Class Counsel
has an email address.

This is Exhibit “H”
"H " referred to in the Affidavit of Sarah Petersen
sworn June 12, 2020
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OPT-OUT FORM
This is NOT a claim form. Completing this OPT-OUT FORM will exclude you
from the lawsuit and you must pursue your own lawsuit with your own lawyer at
your own expense, if you so choose.
To:

GuestLogix Inc. Class Action Counsel
Spark LLP
c/o Jacqueline Horvat
Email: guestlogix@spark.law

I understand that by opting-out, I am confirming that I do not want to
participate in the GuestLogix Inc. securities class proceeding.
I understand that any individual action must be commenced within a specified time
(limitation) period or it will be legally barred.
I understand that by opting-out, I take full responsibility for taking all necessary legal
steps to protect any claim that I may have.

Mandatory – Trading Information: Please specify in the space below the dates and

number of GuestLogix Inc. securities that you purchased during the period from
June 8, 2015 to and including November 12, 2015, that you held at the close of the
trading day on November 12, 2015.

Optional – Reason for Opting-Out: Please explain your reason(s) for opting out.

Date: ________________________________

________________________________
Print Name

______________________________
Print Name of Witness

________________________________
Signature

______________________________
Signature of Witness

If opting out on behalf of a corporation, by signing you acknowledge that you are an
authorized signing officer.
Name of Corporation:

____________________________________________

Telephone:

____________________________________________

Email:

____________________________________________

Address:

____________________________________________
____________________________________________
____________________________________________

Note: To validly opt-out, this form must be properly completed and received at
the above email address no later than August 5, 2020 at 11:59pm EST

4846-4001-4014, v. 2
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PLAN OF ALLOCATION
THE DEFINED TERMS
1.
The definitions set out in the settlement agreement reached between the Plaintiff and
Defendants (“Agreement”), except as modified or defined herein, apply to and are
incorporated into this Plan of Allocation:
a.

“Acquisition Expense” means the total monies paid by a Claimant (including
brokerage commissions) to acquire Eligible Shares;

b.

“Administrator” means Class Counsel, or a third-party claims administrator if one
is appointed by the Court;

c.

“Authorized Claimant” means a Class Member who:
i.

submitted a properly completed Claim Form with the calculation of their
Maximum Entitlement and all required Supporting Documentation to the
Administrator, on or before the Claims Bar Deadline; and

ii.
d.

is eligible to receive a Distribution from the Compensation Fund;

“Claimant” means a Class Member who submits a properly completed Claim
Form with the calculation of their Maximum Entitlement and all required
Supporting Documentation to the Administrator on or before the Claims Bar
Deadline;

e.

“Compensation Fund” means the Settlement Amount less Class Counsel Fees,
Administration Expenses and the Honorarium;

f.

“Database” means the database in which the Administrator stores information
received from the Claimants and/or acquired through the claims process;

g.

“Distribution” means payment to Authorized Claimants in accordance with this
Plan of Allocation, the Agreement and any order of the Court;

h.

“Distribution List” means a list containing the name and address of each
Authorized Claimant, the calculation of his/her/its net loss and the calculation of
the Authorized Claimant’s pro rata share of the Compensation Fund;

i.

“Eligible Shares” means the Shares purchased or otherwise acquired by a Class
Member or Opt-Out Party during the Class Period and still held at the close of
trading on November 12, 2015, calculated used LIFO;

j.

“Escrow Account” means the trust account holding the Compensation Fund and
used by the Administrator to make the Distribution in accordance with this Plan of
Allocation;

k.

“Honorarium” means a one-time payment of $15,000 from the Compensation
Fund to the representative plaintiff, Alex M. Bodnarchuk, subject to the approval of
the Court;

l.

“LIFO” means the principle of last-in first-out, wherein securities are deemed to be
sold in the opposite order that they were purchased (i.e. the last securities
purchased are deemed to be the first sold);

m.

“Maximum Entitlement” means an Authorized Claimant’s actual loss on Eligible
Securities, as calculated pursuant to the formula set forth in paragraph 6 herein;
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n.

“Pro Rata Distribution” means the Distribution per dollar of Total Damages;

o.

“Reference” means the procedure by which a Claimant who disagrees with the
Administrator’s decision relating to eligibility for compensation, the determination
of the number of Eligible Securities, or the amount of the Distribution, may appeal
the Administrator’s decision and have it reviewed by the Referee;

p.

“Shares” means common shares of Guestlogix;

q.

“Supporting Documentation” means true copies of:
i.

all trade confirmation slips in respect of transactions in the Eligible Shares
during the Class Period (and the ten (10) days following the end of the
Class Period); or

ii.

all monthly statements with information concerning transactions in the
Eligible Shares during the Class Period (and the ten (10) days following the
end of the Class Period);

r.

“Total Damages” means the aggregate of all Authorized Claimants’ Maximum
Entitlements; and

s.

“Website” means the website at https://spark.law/guestlogix/
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THE OVERVIEW
2.
This Plan of Allocation sets out the procedure for Class Members to apply for a
Distribution from the Compensation Fund; the guidelines for determination of a Class
Member’s eligibility to same; and if appropriate the manner of allocation and Distribution
to each Authorized Claimant of their proportionate and allocable share of the
Compensation Fund calculated on the basis of the calculation set forth herein, up to the
Maximum Entitlement for each Authorized Claimant.
CALCULATION OF THE DISTRIBUTION AND MAXIMUM ENTITLEMENT
3.
The Distribution for each Authorized Claimant will be calculated by the Administrator by
dividing the Compensation Fund by the Total Damages to calculate a per dollar of Total
Damages distribution amount defined herein as the “Pro Rata Distribution”.
4.

The Administrator will then multiply the Pro Rata Distribution by the Maximum
Entitlement for each Authorized Claimant to arrive at the Distribution to be paid to each
Authorized Claimant.

5.

In no event shall an Authorized Claimant receive a Distribution greater than his/her/its
Maximum Entitlement.

6.

The Maximum Entitlement shall be calculated as follows:
a.

For Eligible Shares disposed of on or before the 10th trading day after the public
corrective disclosure (November 26, 2015), the difference between the average
price paid for those Eligible Shares (including any commissions paid in respect
thereof) and the price received upon the disposition of those Eligible Shares
(without deducting any commissions paid in respect of the disposition);
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b.

For Eligible Shares disposed of after the 10th trading day after the last public
correction (i.e. November 26, 2015), the lesser of:
i.

an amount equal to the difference between the average price paid for those
Eligible Shares (including any commissions paid in respect thereof) and the
price received upon the disposition of those Eligible Shares (without
deducting any commissions paid in respect of the disposition); and

ii.

an amount equal to the number of Eligible Shares disposed of by an
Authorized Claimant, multiplied by the difference between the average
price paid for those Eligible Shares (including any commissions paid in
respect thereof determined on a per security basis) and the ten-day
volume-weighted average trading price for those Eligible Shares following
the last public correction on November 12, 2015;

c.

For Eligible Shares not disposed of when the Claim Form is submitted, an amount
equal to the difference between the average price paid for those Eligible Shares
(including any commissions paid in respect thereof) and the ten-day volumeweighted average trading price for those Eligible Shares following the last public
correction on November 12, 2015.

GENERAL PRINCIPLES OF THE ADMINISTRATION OF THE SETTLEMENT
7.
The administration process to be established shall:
a.

implement and conform to the Plan of Allocation;
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b.

employ reliable methods and detailed record keeping for Claimants to submit their
Claim Form and calculation of their Maximum Entitlement their Supporting
Documentation;

c.

allow Claim Forms to be submitted via e-mail; and

d.

make available a website for Class Members to download Claim Forms and to
receive updates and information in regards to notice, claims procedure, definitions,
Court documents and contact information.

8.

The Administrator shall have such powers and rights reasonably necessary to discharge its
duties and obligations to implement and administer the Escrow Account and the Plan of
Allocation in accordance with their terms, subject to the direction of the Court, including:
a.

the power to contact Claimants or their representatives to obtain more
information about a claim and/or to audit claims;

b.

if the Administrator reasonably believes that a Claim contains intentional errors the
effect of which if not corrected would increase the Distribution to be awarded to a
Claimant, the Administrator may disallow the Claim in its entirety;

c.

if a Claimant fails to provide the Administrator the required calculations for their
Maximum Entitlement and Supporting Documentation in an organized manner and
clear format to allow the Administrator to readily discern the amount of the Claim
and the adjudication of the Claim Form, the Administrator may exercise the right
to reject the Claim Form in its entirety; and
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d.

where a Claim Form contains minor omissions or errors, the Administrator may
correct such omissions or errors if the information necessary to correct the
omission or error is readily available to the Administrator.

THE ADMINISTRATOR’S DUTIES AND RESPONSIBILITIES
9.
The Administrator shall administer the Plan of Allocation pursuant to the guidelines set out
herein under the oversight and direction of the Court and shall act as trustee in respect of
the monies held within the Escrow Account.
10.

The Administrator shall, wherever practical, develop, implement and operate an
administration system using an electronic database and other systems for the following:
a.

class notification, as required;

b.

claim filing and document collection (Claimants must submit their Claim Forms and
Supporting Documentation to the Administrator by email);

11.

c.

claim evaluation, analysis and Reference procedures;

d.

distribution analysis and making Distributions;

e.

cy près award distribution (if any), and reporting thereon;

f.

Administration Expense payments; and

g.

cash management, audit control and reporting thereon.

The Administrator’s duties and responsibilities shall include the following:
a.

receiving and depositing the monies into the Escrow Account and investing them in
trust in accordance with the Agreement;
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b.

preparing any protocols required for submission to and approval of the Court;

c.

providing notice of:

d.

i.

the Approval Motion, namely that the Settlement was approved; and

ii.

details of how, where, and by when to submit Completed Claim Forms;

providing the hardware, software, and other resources necessary for a claims
processing database/system to function in a commercially reasonable manner;

e.

administering the claims administration process, which shall require Claimants to
provide all applicable information and Supporting Documentation as required
alongside their Claim Form, in accordance with this Plan of Allocation;

f.

providing, training, and instructing personnel in such reasonable numbers as are
required for the performance of its duties in an expedient, commercially
reasonable manner;

g.

developing, implementing and operating procedures for receiving, processing,
evaluating, and decision-making in respect of the claims of Class Members,
including making all necessary inquiries to determine the validity of such claims;

h.

if practicable, providing any Claimant whose Claim Form is not properly completed
or does not include some of the required Supporting Documentation, an
opportunity to remedy the deficiency as stipulated in the Agreement

i.

in order to remedy any deficiency in the completion of a Claim Form, the
Administrator may require and request that additional information be submitted by

4822-2835-5006, v. 2

8

a Claimant who submits a Claim Form. Such Claimant shall have until the later of
thirty (30) days from the date of the request from the Administrator or the Claims
Bar Deadline to rectify the deficiency. Any person who does not respond to such a
request for information within the thirty (30) day period shall be forever barred
from receiving any payments pursuant to the Settlement, subject to any order of
the Court, but will in all other respects be subject to, and bound by, the provisions
of the Agreement and the releases contained therein;
j.

the Administrator will not accept nor process any Claim Form that does not have
the calculation of Maximum Entitlement completed and accompanied with the
required Supporting Documentation;

k.

making timely assessments of eligibility for compensation and providing prompt
notice thereof;

l.

paying all taxes accruing on the interest earned in the Escrow Account and adding
that interest (net of taxes) to the Compensation Fund;

m.

making Distributions from the Compensation Fund in a timely fashion;

n.

dedicating sufficient personnel to communicate with Claimants;

o.

using its best efforts to ensure that its personnel provide timely, helpful and
supportive assistance to Claimants in completing the claims application process and
in responding to inquiries in respect of claims;

p.

if necessary, preparing for, attending and defending its decisions at all References;

4822-2835-5006, v. 2

9

q.

distributing and reporting on cy près awards, if any;

r.

making payments of Administration Expenses;

s.

maintaining the Database with all of the necessary information required to permit
the Court to evaluate the progress of the administration, as may, from time-totime, be required;

t.

reporting to the Court in respect of claims received and administered, and of
Administration Expenses; and

u.

preparing such financial statements, reports and/or records as directed by the
Court.

12.

The Administrator shall disseminate the Court-approved Second Notice substantially in
conformity with the Court-approved Plan of Notice to provide notice of the outcome of
the Approval Motion

13.

The Administrator shall pay all of the costs and expenses reasonably and actually incurred
in connection with the provision of notices, locating Class Members for the sole purpose
of providing notice to them, soliciting Class Members to submit a Claim Form, including
the notice expenses reasonably and actually incurred by the Administrator and brokerage
firms in connection with the provision of notice of this Settlement to Class Members,
provided, however:
a.

that each brokerage firm submits its invoice and Supporting Documentation to the
Administrator within thirty (30) calendar days of receiving the Second Notice from
the Administrator; and
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b.

that the Administrator shall not pay in excess of CAD$1,000 to any one brokerage
firm, and shall not pay in excess of CAD$10,000.00 in the aggregate to all
brokerage firms and, if the aggregate amount claimed by such brokerage firms
exceeds CAD$10,000.00, then the Administrator shall distribute the sum of
CAD$10,000.00 to such brokerage firms on a pro rata basis.

14.

The Administrator shall cause the information in the Database to be secured and
inaccessible to unauthorized parties.

15.

Once a Claim Form and required Supporting Documentation is received by the
Administrator, the Administrator shall:
a.

verify the number of Eligible shares;

b.

decide whether the Claimant is eligible to participate in the Distribution;

c.

confirm or amend the calculation of the Maximum Entitlement for each Authorized
Claimant; and

d.
16.

Calculate the Pro Rata Distribution.

Once the Administrator determines that a Claimant is an Authorized Claimant, the
respective number of his, her or its Eligible Shares, and his, her or its Maximum
Entitlement and Pro Rata Distribution from the Compensation Fund, the Administrator
shall advise the Claimant of the Administrator’s decision via e-mail.
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17.

The Administrator may deal with Claimants in a manner that is not through email, as and
when it determines that such a step is feasible and/or necessary. However, in all cases the
information acquired concerning Claimants shall be entered into the Database.

18.

A decision of the Administrator in respect of a claim and any Claimant’s entitlement to
participate in or receive a share of the Distribution, subject to the Claimant’s right to elect
to refer the decision to the Referee for review, will be final and binding upon the Claimant
and the Administrator.

THE REFEREE
19.
The Referee shall have such powers and rights as are reasonably necessary to discharge his
or her duties and obligations.
20.

The Referee shall establish and employ a summary procedure to review any disputes
arising from a decision of the Administrator and may enter into such mediation and
arbitration proceedings as the Referee may deem necessary.

21.

All decisions of the Referee shall be in writing and shall be final and conclusive and there
shall be no appeal therefrom whatsoever.

THE PROCEDURE FOR REFERENCE
22.
If a Claimant disagrees with the Administrator’s decision relating to eligibility to share in
the Distribution, the determination of the number of Eligible Shares, or the amount of
his/her/its Maximum Entitlement, a Claimant may elect a Reference by the Referee by
delivering a written election for review to the Administrator within fifteen (15) days of
receipt of the Administrator’s decision.
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23.

The election for a Reference must set out the basis for the disagreement with the
Administrator’s decision and attach all documents that are relevant to the review which
have not previously been delivered to the Administrator. This election for a Reference
must be accompanied by a certified cheque or money order, payable to the
Administrator, in the amount of $150.

24.

Upon receipt of an election for a Reference, the Administrator shall provide the Referee
with access to a copy of:
a.

The election for a Refence and accompanying documents;

b.

The Administrator’s decision on eligibility, the number of Eligible Shares, and its
calculation of the Maximum Entitlement, as applicable; and

c.
25.

The Claim Form and Supporting Documentation.

The Referee will carry out the Reference in an inexpensive, summary manner. The
Referee will provide all necessary procedural directions and the review will be in writing
unless the Referee provides otherwise.

26.

The Administrator shall participate in the process established by the Referee to the extent
directed by the Referee.

27.

The Referee shall deliver a written decision to the Claimant and the Administrator. If the
Referee disturbs the Administrator’s decision relating to eligibility to share in the
Distribution, the number of Eligible Shares or his/her/its Maximum Entitlement, the
Administrator shall return the $150 deposit to the Claimant. If the Referee does not
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disturb the Administrator’s decision, the Administrator shall add the $150 to the
Compensation Fund.
ADMINISTRATION EXPENSES
28.
The Administrator shall pay the fees, disbursements, taxes, levies and other costs of:
a.

The Administrator;

b.

The Referee; and

c.

Such other persons as directed by the Court

out of the Settlement Amount in accordance with the provisions of the Agreement, the
Approval Order, and any other orders of the Court.
29.

The costs of giving the notices required pursuant to the Approval Order and the Plan of
Allocation are not to be paid by the Administrator from its fee.

DISTRIBUTION TO AUTHORIZED CLAIMANTS
30.
As soon as practicable after the completion of the claims submission and election for
review process, the Administrator will bring a motion to the Court for authorization to
make Distributions from the Compensation Fund. In support of this motion, the
Administrator will file the Distribution List with the Court in a manner that protects the
privacy of persons on the Distribution List.
31.

Distributions will be made in Canadian Dollars.

32.

No Distributions shall be made by the Administrator until authorized by the Court.
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33.

No Distribution shall be made by the Administrator in respect of any amount under $100,
and the name(s) of the Authorized Claimant(s) with claims under this amount shall be
excluded from the Distribution List in respect of such claims.

34.

The Administrator shall make payments to Authorized Claimants by either bank transfer
or by cheque at the address provided by the Authorized Claimant or the last known
postal address for the Authorized Claimant. If for any reason an Authorized Claimant does
not cash a cheque within six (6) months after the date on which the cheque was sent to
the Authorized Claimant, the Authorized Claimant shall forfeit the right to compensation
and the funds shall become available for allocation to other Authorized Claimants on a pro
rata basis up to each Authorized Claimant’s Maximum Entitlement. No cheques will be
reissued.

35.

The Administrator may make interim Distributions if authorized by the Court.

36.

Each Authorized Claimant whose name appears on the Distribution List shall comply with
any condition precedent to Distribution that the Court may impose.

37.

The Administrator shall make Distributions from the Compensation Fund forthwith after
receipt of authorization from the Court to make Distributions to the Authorized
Claimants whose names are on the Distribution List.

38.

If the Escrow Account is in a positive balance in an amount greater than 15% of the net
Settlement Amount (whether by reason of tax refunds, un-cashed cheques or otherwise)
after one hundred eighty (180) days from the date of Distribution of the Compensation
Fund to the Authorized Claimants, the Administrator shall allocate such balance among
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Authorized Claimants whose names are on the Distribution List in an equitable fashion up
to the limit of each person’s actual loss. The Administrator may wait until a CRA T-5 tax
slip for investment income is issued by the Schedule One bank in respect of the Escrow
Account before making this second distribution. If there is a balance in the Escrow
Account after each Authorized Claimant is paid up to his/her/its actual loss or if an
amount equal to or less than 15% of the net Settlement Amount remains undistributed,
the remaining funds shall be paid cy près to a recipient selected by Class Counsel and
approved by the Court.

RESTRICTION ON CLAIMS
39.
Any Class Member who does not submit a Claim Form and required Supporting
Documentation with the Administrator on or before the Claims Bar Deadline, will not be
permitted to participate in the Distribution. However, Class Counsel (or if a third-party is
appointed Administrator by the Court, Class Counsel jointly with the Administrator) may
agree to extend the Claims Bar Deadline if, in their opinion, doing so would not adversely
affect the efficient administration of the Settlement and it is in the best interests of the
Class to do so.
40.

Claimants must complete and submit Claims electronically via e-mail on or before the
Claims Bar Deadline.

NO ASSIGNMENT
41.
No amount payable under this Plan of Allocation may be assigned without the written
consent of the Administrator.
ADMINISTRATOR’S FINAL REPORT TO THE COURT
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42.

Upon the conclusion of the administration, or at such other time as the Court directs, the
Administrator shall report to the Court on the administration and shall account for all
monies it has received, administered and disbursed by Distribution or otherwise, and may
obtain an order from the Court discharging it as Administrator.
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TAB 3

Court Ale No.: I 6-CV-545118-00CP

ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN :

ALEX M. BODNARCHUK
Plaintiff
- and -

GUESTLOGIX INC., BRETT PROUD AND PATRICK LEUNG
Defendants

Proceeding under the Class Proceedings Act, / 992

AFFIDAVIT OF ALEX M. BODNARCHUK
(sworn June 9. 2020)
I, ALEX M. BODNARCHUK, of the Oty of Regina Beach, in the Province of
Saskatchewan, MAKE OATH AND SAY:

I.

I am the plaintiff and the proposed representative plaintiff for the putative class in

this action .
2.

I have reviewed the statement of claim originally issued in this proceeding on

January 25, 2016 , and its various iterations, including the current Second Fresh as
Amended Statement of Claim amended April 23 , 20 J9 (the " Claim"), exchanged emails
and spoken by telephone with

my lawyers multiple times, and reviewed .and approved

the settlement agreement reached between the defendants and me (the "Agreement") .
As such. I have knowledge of the matters to which I hereinafter depose, except where

2
seated to be on information and belief. in which case 1 disclose the source of my
information . I believe these facts to be true.

DEFINED TERMS
3.

Unless otherwise defined herein or the context otherwise indicates, capitalized

terrns used in this affidavit have the definitions given to them in the Agreement.

NATURE OF THE ACTION
4.

Guestlogix Inc. ("Guestlogix") was a publicly traded company. che shares o

which were listed on the Toronto Stock Exchange ("TSX").
5.

On February 9, 2016. Guestlog1x applied for and received an order for

protection pursuant to the Companies ' Creditors Arrangement Act, R.S.C. 1985. c.C-36,
from the Ontario Superior Court of Justice, Commercial List.
6.

On March 18, 2016, Guestlogix's secur.ities were delisted from the TSX at the

close of business.
7.

In my Claim, J allege that the defendants made or authorized the making of

misrepresentations (as defined in the Securities Act, R.S.O . I990. c. S.5 ("OSA")) .
affirmatively and/or by om ission of material fact, regarding credit facilities that
Guestlogix entered into and with regards to certain financial covenants pertaining to
those credit facilities

MY GUESTLOGIX INC. SECURITIES
8.

Before I purchased shares. I conducted my own research on Guestlogix and its

operations. I also followed news about Guestlogix in the financial media before making
my investment.
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9.

In decid ng to purchase shares, I reviewed the news releases and other public

disclosure documents issued by Guestlogix.
I 0.

On October 22, 2015, in reliance on the representations in the documents

referred to above, I purchased a total of 2,000 shares of Guestlogix's common stock at
an average price of $0.47 listed on the TSX. for a total price (including commission) of
$949 .99, and held those shares at the end of the proposed Class Period, as defined in the
Agreement.
I I.

As a result of purchasing shares of Guestlogix and holding them until after

November 12, 2015 , I suffered a loss because the share-price immediately dropped by
over 54% after disclosure was made by Guestlogix on November 12. 20 I 5.

MY MOTIVATION IN PARTICIPATING IN THIS ACTION
12.

I asked to be the representative plaintiff in this Action to ensure that the

defendants were held accountable for the alleged misrepresentations made to investors. I
started this Action in good faith and did not have any ulterior motives, nor any improper
or collateral purpose, for initiating the Action.
13.

Both my previous lawyers, Morganti & Co., and my current lawyers, Spark LLP

advised me that litigating a securities lawsuit to conclusion would require the retention of
experts that would likely cost tens of thousands of dollars. in addition to legal fees . Given
the size of my loss, it does not make economic sense for me to litigate this case as an
individual action for solely my own benefit.
14.

The common issues to be certified if the Agreemenc is approved are:
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I.

Did Guestlogix·s Class Period disclosure documents contain a
misrepresentation within the meaning of the OSA?; and

2.

Did the statement re leased on November 12, 2015 correct the previously
released impugned documents containing alleged misrepresentations
within the meaning of the OSA?

I 5.

I am prepared to act as the representative plaintiff of the Class, and believe that I

will fairly and adequately represent the interests of the Class . I am not aware of having
any conflict with the interests of any Class Members regarding the common issues.
I SUPPORT

16.

THESETTLEMENT

I have reviewed and approved the Agreement. Based upon my knowledge of this

case. including from my own review of the documents, the fact that Guestlogix went
into creditor protection years ago, that there is a limited amount of funds from which to
recover damages, and with the advice of Class Counsel, I believe that the settlement is
fair·and reasonable and in the best interests of the Class .
17.

The proposed settlement includes, amongst others . the following terms:
(a)

the defendants will pay or cause to be paid to the Class $1,275 ,000,
inclusive of settlement administration and notice expenses and Class
Counsel 's legal fees and reimbursement of expenses: and

(b)

the Class, in return will provide a release to the Defendants in respect of
the allegations raised in the Claim .

18.

I swear this affidavit for use on a motion seeking an order among other things

granting leave of the Court to proceed with a statutory secondary market securities claim
and certifying this Action as a class proceeding fot- settlement purposes only, and
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approving the form, content. and method of dissemination of the notices of certification
and of a pending settlement approval hearing, and for no other or improper purpose.

SWORN BEFORE ME
at the City of Regina Beach ,
in the Province of Saskatchewan,
this 9 111 day of June 2020
+"

~

P?-

Commissioner for Taking Affidavits (as
may be by videoconferencing because of
the COVID- 19 Virus)

LSO No. 76955V
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TAB 4

Court File No.: 16-CV-545118-00CP
ONTARIO
SUPERIOR COURT OF JUSTICE
THE HONOURABLE

)

JUSTICE PAUL M. PERELL

)

)

________DAY THE _____
DAY OF __________, 2020

B E T W E E N:
ALEX M. BODNARCHUK
Plaintiff
– and –
GUESTLOGIX INC., BRETT PROUD and PATRICK LEUNG
Defendants
Proceeding under the Class Proceedings Act, 1992

ORDER
(Motion in writing for certification pursuant to the Class Proceedings Act, 1992 for
settlement purposes only, and to set a date for the settlement approval motion,
returnable June 16, 2020)

THIS MOTION, made by the plaintiff for an Order: (i) granting the plaintiff leave
pursuant to s. 138.8(1) of the Securities Act, R.S.O. 1990, c. S.5 (the “OSA”) for
settlement purposes; (ii) certifying this action as a class proceeding pursuant to the Class
Proceedings Act, 1992, S.O. 1992, c. 6 (the “CPA”) for settlement purposes; (iii) setting
the deadline for objections and opt-outs to be delivered to Class Counsel; (iv) setting the
date for the hearing of the motion for settlement approval and approval of Class Counsel
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fees (the “Approval Motion”); (v) approving the form, content, and method of
dissemination of the Notices of Certification and Settlement Approval Hearing (the
“Notices”); and (v) appointing Class Counsel to manage the Escrow account, was read
this day at the courthouse located at Osgoode Hall, 130 Queen Street West, Toronto,
Ontario.
ON READING the materials filed, including the settlement agreement, attached
to this Order as Schedule “A” (the “Agreement”), the motion record and factum of the
Plaintiff;
AND ON BEING ADVISED that the Defendants consent to this Order for the
purposes of settlement only:
1.

THIS COURT DECLARES that for the purposes of this Order, except to the

extent that they are modified in this Order, the definitions set out in the Agreement
apply to and are incorporated into this Order.
2.

THIS COURT ORDERS that the Short-Form Notice of Certification and

Settlement Approval Hearing (“Short-Form Notice”) and the Long-Form Notice of
Certification and Settlement Approval Hearing (“Long-Form Notice) shall be and are
hereby approved substantially in the forms attached hereto as Schedules “B” and “C”,
respectively.
3.

THIS COURT ORDERS that within fifteen (15) days of the granting of this Order,

the putative Class Members shall be given notice of this Order and the hearing of the
Approval Motion by Class Counsel:
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(a)

publishing the Short-Form Notice in at least ¼ page size in the
business/legal section of the National Post;

(b)

disseminating the Short-Form Notice by press release;

(c)

posting the Long-Form Notice on its website; and

(d)

disseminating the Long Form Notice by email to any potential Class
Member who has contacted Class Counsel and for whom Class Counsel
has an email address.

4.

THIS COURT ORDERS that leave of the Court is granted, pursuant to s. 138.8 of

the OSA, for settlement purposes only, to commence an action under s. 138.3 of the
OSA and, if necessary, under the concordant provisions of the other provincial securities
statutes (the “Equivalent Securities Acts”) as against the Defendants.
5.

THIS COURT ORDERS that this action is certified as a class proceeding for

settlement purposes only pursuant to sections 2, 5, 6, and 29 of the CPA.
6.

THIS COURT ORDERS that the certified cause of action for settlement purposes

against all of the Defendants is under s. 138.3 of the OSA and the Equivalent Securities
Acts.
7.

THIS COURT ORDERS that the class that is certified, for the purposes of

settlement only (the “Class”), is defined as:
All persons and entities, other than Excluded Persons[1], who acquired
securities of Guestlogix Inc. (“Guestlogix”) during the Class Period[2], and who
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held some or all of those securities at the close of trading on November 12,
2015.
[1] “Excluded Persons” means Guestlogix’s subsidiaries, affiliates, officers,
directors, senior employees, and their respective legal representatives, heirs,
predecessors, successors and assigns, as well as any member of Defendant
Proud or Leung’s immediate families, and any entity in which any of the
foregoing has or had any legal or de facto controlling interest during the Class
Period.
[2] “Class Period” means the period from June 8, 2015 to November 12,
2015, both dates inclusive.
8.

THIS COURT ORDERS that Alex M. Bodnarchuk is appointed as the
representative plaintiff for the Class.

9.

THIS COURT ORDERS that the following two issues are common to the Class
for purposes of settlement:
i.

Did Guestlogix’s Class Period disclosure documents contain a
misrepresentation within the meaning of the OSA?; and

ii.

Did the statements released on November 12, 2015 correct the
previously released impugned documents containing alleged
misrepresentations within the meaning of the OSA?

10.

THIS COURT ORDERS that any Class Members who wish to exclude themselves

from this Action can do so by submitting to Class Counsel an approved Opt-Out Form,
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substantially in the form attached hereto as Schedule “D” received by email on or before
August 5, 2020 (the “Opt-Out Deadline”).
11.

THIS COURT ORDERS that the method of dissemination for the Opt-Out Form

shall consist of publication on Class Counsel’s website, and that such plan of
dissemination is hereby approved.
12.

THIS COURT ORDERS that any putative Class Members who validly opt-out of

the Action by the Opt-Out Deadline, in accordance with paragraph 10 of this Order, are
not bound by the Agreement and shall no longer participate in or have the opportunity in
the future to participate in this Action or the Agreement.
13.

THIS COURT ORDERS that, within seven (7) days after the Opt-Out Deadline,

Class Counsel shall report to the Court and provide counsel for the Defendants with a
report containing the names of each person who has validly and timely opted out of the
Action, the reason for the opt-out (if known), and a summary of the information
delivered by such persons.
14.

THIS COURT ORDERS that this Order is binding upon each Class Member who

does not validly opt-out from this Action on or prior to the Opt-Out Deadline in
accordance with paragraph 10 of this Order, including those persons who are minors or
mentally incapable, and the requirements of Rules 7.04(1) and 7.08(4) of the Rules of
Civil Procedure are dispensed with in respect of the Action.
15.

THIS COURT ORDERS that the hearing of the Approval Motion shall take place

on August 13, 2020 via video-conferencing methods such as Zoom or by conference call,
as directed by this Court.
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16.

THIS COURT ORDERS that any Class Members who wish to file with the Court

an objection to or comment on the proposed settlement or the request for approval of
Class Counsel fees, shall email a statement to Class Counsel at the address indicated in
the approved Notices no later than August 5, 2020.
17.

THIS COURT ORDERS that only Class Members who email a statement

indicating an objection to or comment on the proposed settlement or the request for
approval of Class Counsel fees, in accordance with paragraph 16, may participate in the
hearing of the Approval Motion.
18.

THIS COURT ORDERS that Spark LLP is appointed, until further order of the

Court, to manage the Escrow Account in accordance with the terms of the Agreement
and shall account to the Court and to the Defendants for all payments it makes from the
Escrow Account in accordance with the Agreement.
19.

THIS COURT ORDERS that the costs relating to the implementation of this

order, including the costs associated with the publication of the Notices and any costs
related to the administration of Opt-Out Forms, shall be paid by Class Counsel as such
costs are incurred out of the settlement proceeds and such costs shall be NonRefundable Expenses, as defined in the Settlement Agreement
20.

THIS COURT DECLARES that the Parties may apply to this Court for directions

in respect of the implementation of this Order or of the hearing of the Approval Motion,
if necessary.
21.

THIS COURT ORDERS that this Order shall be set aside, declared null and void,

and be of no force and effect on a subsequent motion made by any party on notice to

4823-5896-7998, v. 3

7
the other parties in the event that the Agreement is terminated in accordance with its
terms.

_______________________________________________
The Honourable Justice Paul M. Perell
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ALEX M. BODNARCHUK
Plaintiff

-and-

BRETT PROUD et al.
Defendants
Court File No. CV-16-545118-00CP

ONTARIO

SUPERIOR COURT OF JUSTICE
PROCEEDING COMMENCED AT
TORONTO
ORDER
(Motion in writing for certification pursuant to the Class
Proceedings Act, 1992 for settlement purposes only, and to set
a date for the settlement approval motion,
returnable June 16, 2020)

SPARK LLP
67 Yonge Street, Second Floor
Toronto, ON M5E 1J8
Jacqueline Horvat LSO No. 46491T
Email: jacqueline@spark.law
Tel: 416-639-2152
Sarah Petersen LSO No. 59915S LSO No. 76955V
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